NOTES

Considering "Power" in Separation
of Powers
Samuel W. Cooper*
Samuel Cooper summarizes the two leading theories of separation of powers: formalism and functionalism. Finding neither of these theories persuasive, he proposes a "power analysis" framework. Power analysis seeks to

define the nature of legislative and executive power, and then uses those defini-

tions to analyze separation of powers conflicts. This approach views legislative power as encompassing all policymaking, and executive power as

ministerial. Mr. Cooper argues that tracking the nature and use of legislative

and executive powers provides a better framework for resolving separation of
powers conflicts.

The doctrine of separation of powers continues to shape American constitutional structure. The proliferation of separation of powers questions faced by
the Supreme Court in the 1980s demonstrates the doctrine's vitality. In that

decade alone, the Court considered the constitutionality of the federal bank-

ruptcy courts,' the legislative veto,2 the Gramm-Rudman-Hollings federal

budget control act,3 the Sentencing Guidelines Commission,4 and the independent counsel.5 This litany of cases reflects both the Court's increasing willingness to rule on separation of powers issues and litigants' expanding reliance on
separation of powers arguments.6
Yet, attention has not produced coherence. Supreme Court separation of
powers decisions have muddled the interaction between the executive and leg-

islative branches. This note sketches an alternative separation of powers approach to executive-legislative conflict.

* J.D., 1993, Stanford Law School. I would like to thank Sarah Rice Ecker, Melissa R.
Gleiberman, Angela S. Kim, Robert S. Loigman, Adam C. Prichard, my father, and my editors at
Stanford Law Review for their helpful comments on earlier versions of this note.
1. Northern Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50 (1982).
2. Immigration & Naturalization Serv. v. Chadha, 462 U.S. 919 (1983).
3. Bowsher v. Synar, 478 U.S. 714 (1986).

4. Mistretta v. United States, 488 U.S. 361 (1989).
5. Morrison v. Olson, 487 U.S. 654 (1988).

6. Harold J. Krent, Separating the Strands in Separation of Powers Controversies, 74 VA. L. REV
1253, 1253 (1988); Paul R. Verkuil, Separation of Powers, the Rule of Law and the Idea of Independence, 30 WM. & MARY L. REv. 301, 301 (1989).
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The discussion begins in the next section by briefly reviewing the Foun-

ders' thoughts on separation of powers. This analysis concludes that the Founders' views prove inadequate for resolving separation of powers problems
because the Founders lacked a well-developed separation of powers theory.
Section II analyzes Supreme Court separation of powers decisions and highlights the two dominant separation of powers theories: functionalism and formalism. Formalism relies on strict interpretation of the Constitution to resolve
separation conflicts. Functionalism provides a more open-ended analysis, determining whether or not a proposed action threatens a "core" branch function.
Section II makes apparent that neither theory satisfactorily resolves separation

of powers problems. Section III advances a new separation of powers framework for executive-legislative disputes. This framework first defines the mean-

ing of legislative and executive power and then uses those definitions to resolve
separation of powers conflicts.
I. THE FOUNDERS' ANALYSIS OF SEPARATION OF POWERS

Regardless of one's position on the originalism debate, a discussion of separation of powers should begin with a brief examination of the Founders' views

on the subject. At a minimum, these views provide some insight into the reasons underlying the structure of the Constitution.
The Founders had two principal concerns in separating governmental powers. First, they wanted to separate executive, legislative, and judicial functions.

Second, they sought to enable each branch of government to prevent tyrannical
actions by the other branches. These two objectives resulted in a complex position on separation of powers issues and led to a governance structure based on
compromise, not theoretical coherence. Thus, both the Founders' views and

the document they created reflect numerous competing, and potentially contradictory, ideas.

The Founders' desire to separate the three powers of government can be
traced in part to the philosophical milieu of the period. Montesquieu, in particular, was a strong proponent of separating powers:7
When the legislative and executive powers are united in the same person,

or in the same body of magistrates, there can be no liberty; because apprehensions may arise, lest the same monarch or senate should enact tyrannical laws,
to execute them in a tyrannical manner.

Again, there is no liberty, if the judiciary power be not separated from the
legislative and executive....

7. 1 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES: WITH A PRE
LIMINARY REVIEW OF THE CONSTIUONAL HISTORY OF THE COLONIES AND STATES BEFORE THE ADOPTION OF THE CONSTMJTION 389-90 (Melville M. Bigelow ed., 5th ed. Boston, Little, Brown & Co. 1891)
(calling Montesquieu "the first who, with a truly philosophical eye, surveyed the political truth involved

in this maxim [that the division of governmental powers promoted freedom] in its full extent, and gave
to it a paramount importance and value"); see also THE FEDERALIST No. 47, at 301 (James Madison)
(Clinton Rossiter ed., 1961) (referring to Montesquieu as "[t]he oracle who is always consulted and
cited on this subject"). But see M.J.C. VILE, CONSTrTONALISM AND THE SEPARATION OF POWERS 2152 (1967) (tracing the development and refinement of separation of powers doctrine to many sources).
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There would be an end of everything, were the sa
whether of the nobles or of the people, to exercise
enacting laws, that of executing the public resolutio
of individuals.8

John Locke expressed similar views.9 Locke felt th
ers dictated their placement in particular instituti
ordered common-wealths" separated legislative and
that those who make the laws also remain subject

By the time the Founders convened to revise th
Montesquieu's and Locke's views were prevalent in political discourse.12 In

considering the appointment of the President, James Madison argued:
If it be a fundamental principle of free Govt. that the Legislative, Executive
& Judiciary powers should be separately exercised; it is equally so that they be
independently exercised. There is the same & perhaps greater reason why the
Executive shd. be independent of the Legislature, than why the Judiciary
should: A coalition of the two former powers would be more immediately &
certainly dangerous to public liberty.13

James Wilson advanced a similar argument
in favor of an appointment by the people. He wished to derive not only both
branches of the Legislature from the people, without the intervention of the
State Legislatures (but the Executive also) in order to make them as independent as possible of each other, as well as of the States.14

John Dickinson objected to the legislature's ability to remove the President
from office, arguing that the branches "ought to be made as independt. as possi-

ble."15 George Mason also used separation of powers arguments in evaluating
the power and position of the Vice President. He argued that "the office of
vice-President [was] an encroachment on the rights of the Senate; and . . . it
mixed too much the Legislative & Executive, which as well as the Judiciary
departments, ought to be kept as separate as possible."16
Despite their concerns, the Founders did not erect walls as a way to defend
each branch's authority. The Founders felt that each branch could not protect
8. 1 BARON DE MoNTEsQuIEu, THE SPIRrr OF LAWS 163 (J.V. Prichard ed. & Thomas Nugent

trans., Fred B. Rothman & Co. 1991) (1748).

9. See JOHN LocKE, SECOND TREATISE OF GOVERNMENT ?? 134-158 (C.B. Macpherson ed., 1980)

(1690); VILE, supra note 7, at 76-97.

10. Locke also believed the legislature could not delegate its power to any other body. The people
granted the power "only to make laws, and not to make legislators." LocKE, supra note 9, ? 141.
11. Id. ? 143; see also id. ?? 144-148.

12. See Gerhard Casper, An Essay in Separation of Powers: Some Early Versions and Practices,

30 WM. & MARY L. REv. 211, 212-20 (1989); Russell K. Osgood, Early Versions and Practices of
Separation of Powers: A Comment, 30 WM. & MARY L. REV. 279, 279-83 (1989). On separation of

powers development in the colonies during the period between independence and the Constitutional
Convention, see VILE, supra note 7, at 119-53.

13. 2 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 56 (Max Farrand ed., 1911) [hereinafter REcoRDs] (transcripts reprinted as recorded by note takers at the Convention). Madison made
similar references during a debate over the place of the judiciary. See 1 id. at 139.
14. 1 id. at 69.
15. 1 id. at 86.
16. 2 id. at 537.
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its independence without some influence over decisions by coordinate

branches.17 Indeed, the Founders believed that only such influence ensured the
branches the independence contemplated by theories which envisioned total
separation of functions.18 Checks and balances thus emerged as an equally
important foundation of our constitutional structure. As with separating the

branches, providing them with adequate defenses against each other figured
prominently in Convention debates. In advocating states' rights, George Mason noted, "the State Legislatures also ought to have some means of defending

themselves agst. encroachments of the Natl. Govt. In every other department
we have studiously endeavored to provide for [the department's] self-defence.

Shall we leave the States alone unprovided with the means for this purpose?" 19
Madison advanced a similar point:
If a Constitutional discrimination of the departments on paper were a sufficient

security to each agst. encroachments of the others, all further provisions would
indeed be superfluous. But experience had taught us a distrust of that security;

and that it is necessary to introduce such a balance of powers and interests, as
will guarantee the provisions on paper. Instead therefore of contenting ourselves with laying down the Theory in the Constitution that each department

ought to be separate & distinct, it was proposed to add a defensive power to
each which should maintain the Theory in practice. In so doing we did not

blend the departments together. We erected effectual barriers for keeping them

separate.20

Thus, the Founders' conceptions regarding separation of powers, although
not contradictory, rested on principles not always easily reconciled. On the one
hand, the Founders feared concentration of different governmental powers in
the hands of a single branch. At the same time, the Founders believed that the
integrity of the branches could only be ensured by providing each with some

powers over the others, even though such provisions risked aggrandizement.
The end result was compromise. Congress made the laws.21 The President
17. Some in fact argue that by 1787, providing checks had actually become more important than
the idea of fully separate branches. See VILE, supra note 7, at 153.
18. See THE FEDERALIST Nos. 47-51 (James Madison); see also SoTmos A. BARBER, ON WHAT
THE CONsTlTrUION MEANS 177-78 (1984); 1 JAMES BRYCE, THE AMERICAN COMMONWEALTH 222-25
(3d ed. 1908).

19. 1 REcoRDs, supra note 13, at 155-56.

20. 2 id. at 77. In the same debate, James Wilson argued that separation of powers only required
the separation of the departments, while allowing those departments to "act separately tho' on the same
objects." 2 id. at 78. This argument occurs in Federalists 47, 48, and 66 as well, with the classic
statement found in Federalist 51:
[T]he great security against a gradual concentration of the several powers in the same department consists in giving to those who administer each department the necessary constitutional
means and personal motives to resist encroachments of the others. The provision for defense
must in this, as in all other cases, be made commensurate to the danger of attack. Ambition
must be made to counteract ambition....
... [T]he constant aim is to divide and arrange the several offices in such a manner as that
each may be a check on the other-that the private interest of every individual may be a
sentinel over the public rights.

THE FEDERALIST No. 51, at 321-22 (James Madison) (Clinton Rossiter ed., 1961).
21. U.S. CONST. art. I, ? 8, cl. 18.
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possessed a veto,22 but not an absolute one.23 Similarly, the executive's treaty
power, as well as the appointment power,24 was subject to the Senate's
consent.25

This tension between restricting the power of each branch to act and, at th

same time, giving the branches the ability to protect themselves can perhaps
best be seen in the Founders' attitudes toward legislative and executive aggrandizement. The aggrandizement concern was particularly acute in the case of
the legislature.26 The Founders trusted the legislature to make critical gov-

erning choices,27 but worried that it might still prove threatening to liberty.28
Madison explained the danger in Federalist 49:
We have seen that the tendency of republican governments is to an aggrandizement of the legislative at the expense of the other departments.... The mem-

bers of the executive and judiciary departments are few in number, and can be
personally known to a small part only of the people.... The members of the
legislative department, on the other hand, are numerous. They are distributed

and dwell among the people at large. Their connections of blood, of friendship, and of acquaintance embrace a great proportion of the most influential
part of the society. The nature of their public trust implies a personal influence

among the people ....29
Convention delegates in Philadelphia expressed similar views. James Wilson
proclaimed that without restraints on the legislature, "there can be neither lib-

erty nor stability."30 Likewise, Gouverneur Morris regarded the legislature as
the greatest danger to "public liberty."'31 Elbridge Gerry felt that the judiciary
and the executive needed strong ties to each other to resist the power of the
legislature.32
At the same time, the Founders remained fearful of executive encroachment. Edmund Randolph warned that a single magistrate would lead to monar-

chy.33 George Mason expressed similar fears,34 and Roger Sherman believed
that executive independence might lead to tyranny.35 Indeed, Lord Bryce concluded that the Founders "were terribly afraid of a strong executive, and desired
22. U.S. CONST. aft. I, ? 7, cl. 2.
23. Id.

24. U.S. CONST. art. II, ? 2, cl. 2.
25. Id.

26. Much has been made of this fact. See, e.g., Immigration & Naturalization Serv. v. Chadha,
462 U.S. 919, 946-50 (1983); see also 1 STORY, supra note 7, at 398-400.
27. See 1 BRYCE, supra note 18, at 222-27; Ann Stuart Anderson, A 1787 Perspective on Separation of Powers, in SEPARATION OF POWERS-DOES IT STILL WORK? 138, 143-44 (Robert A. Goldwin &
Art Kaufman eds., 1986).

28. See THE FEDERALIST No. 48, at 309-10 (James Madison) (Clinton Rossiter ed., 1961).
29. THE FEDERALIST No. 49, at 315-16 (James Madison) (Clinton Rossiter ed., 1961); see also 1
RECORDS, supra note 13, at 138 (discussing fear of legislative encroachment on the judiciary); 2 id. at 35
("Experience had proved a tendency in our governments to throw all power into the Legislative
vortex.").

30. 1 RECORDS, supra note 13, at 254.
31. 2 id. at 76.
32. 2 id. at 74-75.
33. 1 id. at 66.
34. 2 id. at 35.
35. 1 id. at 68.
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to reserve the final and decisive voice to the legislature as representing the
people."36
Perhaps for this reason, many Convention delegates advocated a limited
role for the executive. Sherman stated that "he considered the Executive magistracy as nothing more than an institution for carrying the will of the Legisla-

ture into effect, [and] that the person or persons ought to be appointed by and
accountable to the Legislature only, which was the depositary of the supreme

will of the Society."37 Wilson argued that "[t]he only powers he conceived
strictly Executive were those of executing the laws, and appointing officers, not

(appertaining to and) appointed by the Legislature."38
The delegates recognized the inherent tensions here. Mason admitted that

"[i]t is curious to remark the different language held at different times. At one
moment we are told that the Legislature is entitled to thorough confidence, and

to indefinite power. At another, that it will be governed by intrigue & corruption, and cannot be trusted at all."39 These competing concerns led to compromise: By incorporating checks and balances in the design of both departments,
the Founders hoped to restrain the ability of either to dominate.
This discussion suggests two points regarding the Founders' understanding

of separation of powers. First, the Founders did not adopt a guiding theoretical
principle for resolving separation of powers issues. The desire to separate con-

flicted with the need to integrate. The fear of a strong legislature or executive
conflicted with concern that a weak branch would be overcome in future governance struggles. As a result, no dominant separation of powers theory

emerged from the drafting and ratification of the Constitution. Indeed, the general principle that powers should be divided to some extent provides at best a
rudimentary guide to creating a governing structure. This principle does little

to inform decisions concerning where certain powers should rest, the degree of
separateness desired, or the protections necessary to ensure the maintenance of
separate departments.40 Second, without a guiding separation of powers theory, the Founders pragmatically balanced their concerns. Delegates bolstered
their positions with references to personal experience, the history of England,

36. 1 BRYCE, supra note 18, at 222. Indeed, fear of a strong executive was one of the driving

forces behind the Anti-Federalist campaign. Anti-Federalists, in particular, voiced strong concern over
executive encroachment and the risk that the legislature and the executive would come together in a
controlling compact. See 2 HERBERT J. STORING, THE COMPLETE ANTI-FEDERALIST ? 2.1.2 (1981) (Elbridge Gerry on the danger of executive control over the legislature); 2 id. ? 2.9.20 (Brutus on the risk of
ambitious men abusing the powers of the executive); 6 id. ? 6.1.26-.32 (Cinncinnatus on the risk of the
Senate and the executive uniting). But see Herbert J. Storing, Commentary to 1 STORING, supra, at 48-

50 (discussing other Anti-Federalists who favored a strong executive especially in times of perceived
need).

37. 1 RECORDS, supra note 13, at 65.
38. 1 id. at 66.
39. 2 id. at 31.
40. See generally FORREST McDONALD, Novus ORDo SECLORUM: THE INTELLECTUAL ORIGINS OF

THE CONSTITUTLON (1985); Casper, supra note 12; Philip B. Kurland, The Rise and Fall of the "Doctrine" of Separation of Powers, 85 MICH. L. REV. 592 (1986).
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the ancient world, and their own states.41 The Fou
about workability than theory.42

The ambiguity of the Founders' final views on s
come as no surprise. The Founders fought a war to free themselves from a
government they viewed as both unrepresentative and oppressive. Yet, their
first attempt at national government, which operated without the benefit of a

chief executive, ended in failure.43 Even worse, state legislatures at times appeared out of control.44 Finally, many important men of that era held divergent
views. Hamilton wanted a strong national government,45 while Jefferson
feared one.46 Anti-Federalists, such as Agrippa, feared national government as
a general proposition.47 This climate ensured that there could be no truly dominant set of views on separation of powers. The Founders' concerns can, at best,
provide only insights to guide separation of powers jurisprudence.
II. SEPARATION OF POWERS JURISPRUDENCE: A SEARCH FOR SOLUTIONS

Like the Founders, courts have struggled with separation of powers
problems. The constitutional text, of course, helps resolve separation of powers
issues touching upon powers expressly enumerated, or expressly prohibited,

therein. The Constitution also provides some notion of the basic lawmaking
process and the responsibilities of each branch within that process. This guidance is not sufficient.
The Constitution is essentially silent on the details of managing a government. The Constitution does not adequately address the nature of legislation or
who may administer legislative enactments. From early on, of course, the
Supreme Court has made clear that the executive can "fill up the details" in
legislation,48 but this phrase must have offered little guidance to the nineteenth
century Congress, and offers even less to lawmakers today who face a sprawl41. See MCDONALD, supra note 40, at 225-60.

42. See Casper, supra note 12, at 212 (stating that delegates sought the most effective structure);
Kurland, supra note 40, at 592 (describing delegates' emphasis on prudent compromise); Maeva Mar-

cus, Separation of Powers in the Early National Period, 30 WM. & MARY L. REV. 269, 270 (1989)
(noting that the early judiciary reacted more to circumstances than doctrine); Suzanna Sherry, Separation of Powers: Asking a Different Question, 30 WM. & MARY L. REv. 287, 288-90 (1989) (concluding
that the First Congress was concerned with effective governance rather than formal doctrine).

43. See Harry N. Scheiber, Federalism and the Constitution: The Original Understanding, in
AMERICAN LAW AND THE CONSTITUTIONAL ORDER: HISTORICAL PERSPECTIVES 85, 86-87 (Lawrence M.

Friedman & Harry N. Scheiber eds., enlarged ed. 1988); see also THE FEDERALIST No. 15 (Alexander
Hamilton); THE FEDERALIST No. 21 (Alexander Hamilton); THE FEDERALIST No. 22 (Alexander

Hamilton).

44. See Scheiber, supra note 43, at 86-87; see also Barton H. Thompson, Jr., The History of the
Judicial Impairnent "Doctrine" and Its Lessons for the Contract Clause, 44 STAN. L. REV. 1373, 138083 (1992).

45. See, e.g., THE FEDERALIST No. 23 (Alexander Hamilton); THE FEDERALIST No. 36 (Alexander
Hamilton); THE FEDERALIST No. 70 (Alexander Hamilton); see also Scheiber, supra note 43, at 94-98.
46. See 1 NATHAN SCHACHNER, THOMAS JEFFERSON: A BIOGRAPHY 340-46 (1951).
47. See Herbert J. Storing, Introduction to THE ANTI-FEDERALIST: WRMNGs BY THE OPPONENTS
OF THE CONSTITUmON 1-5 (Herbert J. Storing ed., 1985) [hereinafter THE ANTI-FEDERALIST]; see also
THE ANTI-FEDERALIST, supra, at 229-53 (reprinting Agrippa's letters published during the ratification
debates in Massachusetts).

48. Wayman v. Southard, 23 U.S. (10 Wheat.) 1, 43 (1825).
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ing executive and independent bureaucracy and w
bureaucracy in broad, goal-oriented terms.49

Two main theories of decision have emerged in the face of these separation
of powers uncertainties.50 One theory, formalism, relies on strict interpretation
of the Constitution to resolve separation of powers problems. This theory proceeds along two lines. First, formalism employs a rigid sequential analysis of
the legislative process. Congress may act only in the manner and the order
specified in Article I. Second, formalism evinces serious concern that powers
be separated to the degree practicable, and also carefully examines limitations
on articulated powers.

A contrasting theory for resolving separation of powers issues, functionalism, contends that separation of powers problems cannot be resolved solely by
examining textual constraints in the Constitution. Functionalists are concerned
with whether one branch's action disturbs the balance of power among the
branches. If the action of one branch does not interfere with another's core
functions, functionalists will generally find no separation of powers violation.
A. Caselaw

While both functionalism and formalism have their adherents,
ory has provided the courts with an enduring test for resolving s
powers issues. Functionalism ruled judicial separation of powers analysis
through most of the nineteenth and twentieth centuries.51 Formalism gained
momentum beginning in the late 1970s and continuing into the mid-1980s,52
although the case record remains decidedly mixed with neither theory truly
dominating.53 The following discussion demonstrates the divergent manner in
which functionalist and formalist cases resolve separation of powers issues.
49. In fact, the lack of clarity on legislative and administrative issues has led to persistent questions about the legitimacy of the administrative state. See Peter L. Strauss, The Place of Agencies in
Government: Separation of Powers and the Fourth Branch, 84 COLUM. L. REv. 573, 580-83 (1984);
Paul R. Verkuil, The Status of Independent Agencies After Bowsher v. Synar, 1986 DuKE L.J. 779, 805.
50. Although different authors may use different terms, the dichotomy is widely recognized. See
Stephen L. Carter, From Sick Chicken to Synar: The Evolution and Subsequent De-Evolution of the
Separation of Powers, 1987 B.Y.U. L. REV. 719, 719-22 (referring to formalism as de-evolutionary and
functionalism as evolutionary); Krent, supra note 6, at 1254-55.
51. See Carter, supra note 50, at 722-30.

52. See id. at 730, 735-43; Daniel J. Gifford, The Separation of Powers Doctrine and the Regulatory Agencies After Bowsher v. Synar, 55 GEO. WASH. L. REV. 441, 452-53 (1987); Sherry, supra note
42, at 289; Verkuil, supra note 6, at 311-12; Charles G. Barger, Jr., Steven J. Estep & James L. Weis
Note, Bowsher v. Synar: Bright Line Rule or Dice-Toss Approach to Separation of Powers?, 38 MERCER L. REV. 969, 975 (1987); Sandra Mitchell, Note, Separating Powers and Functions, 12 OKLA. CIrY
U. L. REV. 359, 371-78 (1987); Richard M. Thomas, Note, Formalism and Functionalism: From Northern Pipeline to Thomas v. Union Carbide Agricultural Products Co., 37 SYRACUSE L. REV. 1003, 101113 (1986).

53. This has been especially true in cases dealing with Article III issues. Compare Northern P
Line Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50 (1982) (invalidating bankruptcy courts) with
Commodity Futures Trading Comm'n v. Schor, 478 U.S. 833 (1986) (allowing the Commission to he
counterclaims based on state law). Northern Pipeline is widely regarded as formalist, while Schor
seen as a more functionalist opinion. For a comparison of the two cases and their formalist/functiona
elements, see Peter L. Strauss, Formal and Functional Approaches to Separation-of-Powers Questions-A Foolish Inconsistency.?, 72 CORNELL L. REV. 488, 488-91, 496-525 (1987); Alexander I.
Tachmes, Note, Independent Counsels Under the Ethics in Government Act of 1978: A Violation of the
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1. Allowing evolution in governing structure.

One recurrent problem in separation of powers jurisprudence is the question
of how the constitutional scheme accommodates new governing structures.
This problem arose most acutely in the New Deal period with the testing of the
boundaries of the administrative state.54 During that period, the burgeoning

administrative state raised two potential crises, both of which were ultimately
resolved by functionalist judicial reasoning. The first potential crisis involved
the role of administrative agencies in government. The Supreme Court addressed this issue in the 1934 decision Humphrey's Executor v. United States.55
Humphrey's Executor questioned the breadth of the President's removal

power-the ability to replace appointed members of the bureaucracy at will-

as articulated earlier in Myers v. United States.56 Myers, a postmaster, had
contested a presidential request to resign.57 In Myers, the Court held that the
President had complete discretion to remove postmasters because they served
as executive officials under the President.58 Humphrey's Executor raised an
apparently similar question, namely whether the President could also remove
the head of an independent agency, specifically a Federal Trade Commissioner,

at will.59 The Supreme Court held that the President lacked such power,
thereby allowing Congress to restrict the President's removal power to situations where he could show good cause for removing an independent agency
official.60
In so holding, the Court articulated a distinction between the facts in Myers
and those in Humphrey's Executor that essentially legitimized the constitutional status of independent agencies. In Myers, the postmaster was an "execu-

tive officer restricted to the performance of executive functions."'61 In contrast,
the Federal Trade Commissioner was an "administrative" officer62 who exer-

cised no executive powers, at least not in a "constitutional sense."63 Any apparent exercise of executive function by the Federal Trade Commission
Separation of Powers Doctrine or an Essential Check on Executive Power?, 42 U. MikMi L. REV. 735,
756-65 (1988).

A functionalist bent may also be seen in Morrison v. Olson, 487 U.S. 654 (1988) (upholding the
independent prosecutor statute), and Mistretta v. United States, 488 U.S. 361 (1989) (upholding the
Sentencing Guidelines Commission).

54. This issue was not unique to the New Deal era. The growing bureaucracy had already been
subject to a variety of attacks which "placed severe strain on the separation-of-powers principle in its
pristine formulation." Buckley v. Valeo, 424 U.S. 1, 281 (1976) (White, J., concurring in part, dissenting in part).

55. 295 U.S. 602 (1935); see Buckley, 424 U.S. at 275-77 (White, J., concurring in part, dissenting
in part); Russell K. Osgood, Governmental Functions and Constitutional Doctrine: The Historical Constitution, 72 CORNELL L. REV. 553, 566-70 (1987).
56. 272 U.S. 52 (1926).

57. Id. at 106. Myers claimed his removal was illegal and sued to receive the remainder of his
salary. Id.
58. Id. at 170-76.

59. Humphrey's Executor, 295 U.S. at 621.
60. Id. at 626-32.
61. Id. at 627.
62. Id. at 628.

63. Id. The Court reasoned that the FTC could not "in any proper sense be characterized as an
arm or an eye of the executive." Id.
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occurred "in the discharge and effectuation of its quasi-legislative or quasi-

judicial powers,"54 and Congress could legitimately require that the President
show cause before removing such officials. Humphrey's Executor thus acknowledged the existence of a body outside the three enumerated branches that
nonetheless exercised the powers of each.65
The second potential crisis faced by the administrative state involved broad
delegations by Congress to the executive and the independent agencies. The

Supreme Court first viewed such broad delegations with skepticism. The Court
rejected, for example, the National Industrial Recovery Act of 1933 because it

found Congress had impermissibly delegated legislative power to the Presi-

dent.66 Within a decade, however, the Court changed course. The careful scrutiny of congressional enactments to ensure that no delegation of legislative

power occurred was "essentially eviscerated"67 by the time the Court decided
Yakus v. United States.68 In Yakus, the Court upheld a broad delegation of
authority to the Wartime Price Administrator, writing:
The Constitution as a continuously operative charter of government does
not demand the impossible or the impracticable.... The essentials of the legislative function are the determination of the legislative policy and its formula-

tion and promulgation as a defined and binding rule of conduct-here the rule,
with penal sanctions, that prices shall not be greater than those fixed by maximum price regulations which conform to standards and will tend to further the

policy which Congress has established.69
The resolutions of both these organizational crises demonstrate classic
functionalist reasoning. Indeed, both represent important evolutions in the process of policy formulation which were sanctioned by a functionalist willingness
to look beyond a strict interpretation of the Constitution itself. Functionalists
were prepared to accept independent agencies not established under the original
constitutional structure because those agencies performed only "quasi" legislative, executive, or judicial functions.70 This resolution of the independent
agency problem implicitly focused on the question of whether or not such insti64. Id.

65. See id. at 629-32; see also Carter, supra note 50, at 727-29.

66. Panama Ref. Co. v. Ryan, 293 U.S. 388, 420-21 (1935). The Court found that nothing in the
National Industrial Recovery Act declared a standard to guide and therefore to limit executive actions.
Id. at 414-20.

67. Carter, supra note 50, at 729.
68. 321 U.S. 414 (1944).

69. Id. at 424. Current Justices have occasionally called for the Court to "reshoulder the bu
ensuring that Congress itself make the critical policy decisions." Industrial Union Dep't v.
Petroleum Inst., 448 U.S. 607, 687 (1980) (Rehnquist, J., concurring). But no statute has fallen
a nondelegation challenge in the last half-century. For recent cases upholding congressional e
in the face of nondelegation challenges, see Touby v. United States, 500 U.S. 160 (1991) (upholding
regulation of controlled substances); Skinner v. Mid-America Pipeline Co., 490 U.S. 212, 218-24 (1989)
(upholding user fee charges for pipeline safety); Mistretta v. United States, 488 U.S. 361, 371-79 (1989)
(upholding Sentencing Guidelines Commission); see also JOHN HART ELY, DEMOCRACY AND DIsTRUST:
A THEORY OF JUDICIAL REVIEw 132-34 (1980); A.M. Gulas, The American Administrative State: The
New Leviathan, 28 DUQ. L. REV. 489, 493-95 (1990).

70. See Carter, supra note 50, at 727 (noting that without a functionalist doctrine, "there would be
no independent regulatory agencies in the federal government").
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tutions posed a threat to the already established br

of those branches. As a result, there was no formalist-type inquiry into how
Congress, under the Constitution, gained the authority to create these hybrid
institutions. Similarly, the value of broad delegation led functionalists away
from the notion that Congress had to spell out clear, detailed mandates to avoid
the prospect of legislating by those who implement congressional edicts. Instead, the functionalist view valued the practicality of broad delegations, focusing on their importance to the administrative process. In so doing,
functionalism once again moved away from the formalist concern that, unde
the Constitution, only Congress has the discretion to define the course of national policies. The resolution of both these crises thus minimized formalist
concern about constitutional propriety by focusing on the outcome. Indeed, the
manner in which these crises were resolved "dramatically rejected both the institutional and the substantive learning of the original structure."71
2. Evaluation of the limits of power.

A second recurrent problem in separation of powers jurisprudence involves
determining the extent of articulated powers.72 For example, Youngstown
Sheet & Tube Co. v. Sawyer73 questioned the ambit of presidential authority as
chief executive and commander in chief. In that case, President Truman
claimed the authority to seize steel mills in order to avoid a shutdown during a
labor dispute. He feared that a shutdown would impair the nation's ability to
fight the Korean War. Comparing two of the more memorable opinions, both
striking down Truman's action, demonstrates the distinctive reasoning of formalism and functionalism.74
Justice Black's rather absolutist opinion for the Court reflects a formalist
view. Black held that the power to seize the mills "must stem either from an
act of Congress or from the Constitution itself."75 Finding no express or implied grant in either source, Black disallowed the seizure. Justice Jackson's
concurring opinion contained "flexible" tests and exemplified a functionalist
approach:76
The actual art of governing under our Constitution does not and cannot
conform to judicial definitions of the power of any of its branches based on
isolated clauses or even single Articles torn from context. While the Constitution diffuses power the better to secure liberty, it also contemplates that practice will integrate the dispersed powers into a workable government. It enjoins
71. Cass R. Sunstein, Changing Conceptions of Administration, 1987 B.Y.U. L. REV. 927, 946.
72. Because determining the scope of articulated powers implicates constitutional interpretation
issues, including the fealty paid to Founders' intent and narrowness of interpretation, I will only briefly
describe these disputes.
73. 343 U.S. 579 (1952).

74. See Thomas, supra note 52, at 1006-10; see also Carter, supra note 50, at 733-35, 743.
75. Youngstown Sheet & Tube, 343 U.S. at 585.

76. Id. at 639 (Jackson, J., concurring); see also id. at 640 (Jackson, J., concurring) ("I have
heretofore, and do now, give to the enumerated powers the scope and elasticity afforded by what seem
to be reasonable, practical implications instead of the rigidity dictated by a doctrinaire textualism.").
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upon its branches separateness but interdependence, autonomy but
reciprocity.77

Thus, the formalist Black narrowly assessed the President's textual powers.
Because nothing in those textual powers could even implicitly supply President
Truman with the authority he sought, Justice Black invalidated the action. The

functionalist Jackson read the textual grants in light of the particular circumstances and granted the President greater latitude of decision. Nonetheless, because the President had exceeded even this expanded conception of his
authority, Justice Jackson voted with Justice Black to overturn the seizure.

The functionalist balancing Justice Jackson used in Youngstown Sheet &
Tube played a prominent role in other cases as well.78 In United States v.

Nixon,79 the Court used an explicitly functional balancing test to evaluate presidential rights of privilege. Chief Justice Burger wrote "[s]ince we conclude
that the legitimate needs of the judicial process may outweigh Presidential privilege, it is necessary to resolve those competing interests in a manner that preserves the essential functions of each branch."80 The later Nixon case, Nixon v.
Administrator of General Services,81 used the same "pragmatic, flexible approach,"82 again balancing competing interests in the disposition of Nixon Administration documents. After finding that "nothing contained in the Act
renders it unduly disruptive of the Executive Branch," the Court rejected
Nixon's claim that congressional regulation of the documents to preserve them
for later public use interfered with executive powers.83

3. Overseeing the legislative process.
A third, and more recent, concern of separation of powers jurisprudence is
the nature and regulation of the legislative process. Disputes in this area provide the best picture of the distinction between formalism and functionalism.
This section, therefore, discusses at length two representative cases, Immigra-

tion & Naturalization Service v. Chadha84 and Bowsher v. Synar.85
Chadha. The first of these legislative process cases, Immigration & Naturalization Service v. Chadha, struck down the legislative veto.86 The legisla77. Id. at 635 (Jackson, J., concurring).

78. On the use of functionalism in Supreme Court opinions, see Strauss, supra note 53, at 489;
Mitchell, supra note 52, at 371; Thomas, supra note 52, at 1011-13.
79. 418 U.S. 683 (1974).
80. Id. at 707; see also id. at 711-13.

81. 433 U.S. 425 (1977).
82. Id. at 442.
83. Id. at 445.

84. 462 U.S. 919 (1983).
85. 478 U.S. 714 (1986).

86. 462 U.S. at 928, 944-59. See generally BARBARA HINKSON CRAIG, CHADHA: THE STORY OF
AN EPic CONSTITUTIONAL STRUGGLE (1988); Girardeau A. Spann, Deconstructing the Legislative Veto,
68 MINN. L. REV. 473 (1984); Laurence H. Tribe, The Legislative Veto Decision: A Law By Any Other
Name?7, 21 HARV. J. ON LEGIs. 1 (1984); The Supreme Court, 1982 Term, 97 HARV. L. REV. 70, 185-93
(1983). On the continuing controversy over use of veto-type devices, see Louis FISHER, THE POLITICS
OF SHARED POWER: CONGRESS AND THE ExEcUTIVE 73-85 (3d ed. 1993); Stephen Breyer, The Legislative Veto After Chadha, 72 GEO. L.J. 785 (1984); Joseph Cooper, The Legislative Veto in the 1980s, in

CONGRESS RECONSIDERED 364 (Lawrence C. Dodd & Bruce I. Oppenheimer eds., 3d ed. 1985); Barbara
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tive veto is a statutory device that allows Congress a chance to review and
approve actions proposed by the executive under its initial statutory authority
before the action becomes effective. This scheme has the effect of conditioning
executive actions on the approval of a specified part of Congress.87
Chadha itself involved a relatively simple immigration problem. Chadha
had overstayed his student visa and was scheduled to be deported. The immigration statute allowed all those scheduled for deportation to apply for a suspension of deportation, and an immigration judge suspended Chadha's
deportation.88 However, Congress could review such suspensions under a onehouse legislative veto provision in the Immigration Act.89 Consequently, either
house, acting alone, could overturn the suspension of deportation. The House

of Representatives exercised this power and vetoed the suspension for six
aliens, including Chadha.90

Writing for the Court, Chief Justice Burger found that the legislative veto
violated separation of powers. The Court quickly cast aside arguments for the
veto's utility, noting "the fact that a given law or procedure is efficient, convenient, and useful in facilitating functions of government, standing alone, will
not save it if it is contrary to the Constitution."91 Essentially, the Court saw the
veto as a legislative enactment that must be squared with the presentment92 and

bicameralism93 provisions of the Constitution. Because neither the Senate nor
the President had participated in the House decision, the veto could not stand.
The Court based the holding in Chadha on its characterization of the veto
as legislative for Article I purposes. Legislative action, according to the Court,
was action with "the purpose and effect of altering the legal rights, duties, and
relations of persons . . . outside the Legislative Branch."94 Because the congressional action changed Chadha's status, the Court found it to be legislative

action.95 In fact, the veto had to be legislative because, absent the veto provision in the statute, Congress could only have compelled the Attorney General
to deport an alien through an entirely new legislative enactment meeting presentment and bicameralism requirements.96 Chief Justice Burger also distinHinkson Craig, Wishing the Legislative Veto Back: A False Hope for Executive Flexibility, in THE
FET-rERED PRESIDENCY: LEGAL CONSTRAINTS ON THE EXECUTIVE BRANCH 195 (L. Gordon Crovitz &
Jeremy A. Rabkin eds., 1989) [hereinafter THE FETTERED PRESIDENCY].
87. This procedure represents the approval form of the veto. Congress may also do the reverse,
referred to as the disapproval or negative form of the veto, by allowing the executive action unless

disallowed by Congress within a set period of time. At the time of Chadha, veto power could be
exercised, depending on the statute, by either house, by both houses acting together, or in some instances
by a committee acting alone. For a discussion of veto usage prior to Chadha, see JAMEs L. SUNDQUIST,
THE DECLINE AND RESURGENCE OF CONGRESS 344-56 (1981); Joseph Cooper & Patricia A. Hurley, The

Legislative Veto: A Policy Analysis, 10 CONG. & PRES. 1 (1983).
88. Chadha, 462 U.S. at 923-25.

89. Id. at 925. The executive action could, therefore, be overturned if either house passed a simple

majority resolution invalidating it. Id. (citing 8 U.S.C. ? 1254(c)(2) (1982)).
90. Id. at 926-28.
91. Id. at 944.

92. U.S. CONST. art. I, ? 7, cl. 2.
93. U.S. CONST. art. I, ?? 1, 7.
94. Chadha, 462 U.S. at 952.
95. Id.

96. Id. at 952-55.
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guished the congressional action from any similar executive action.97
Executive action might "resemble 'lawmaking,"'98 but such action is not legislative because it "cannot reach beyond the limits of the statute that created it."99
The executive action in Chadha was of the nonlegislative variety because it
involved only questions of delegation and administration.10?
This highly formalist depiction of the legislative process adopts a linear
vision of how our government works. The opinion viewed the process of legislation as narrowly defined and sequential. Anything characterized as legislative by the Court-a troubling issue discussed more fully later-must always
proceed through certain stages. The opinion thus emphasized not the essential
power relationships but only the order of events. In doing so, the Court created
a vision of legislation based almost entirely on the sequence in which events
occur. This vision necessitates the view that Congress gets only one shot in the

process, and then congressional involvement must end.101
A functionalist view of the legislative process can be seen in Justice

White's Chadha dissent.102 This opinion epitomizes functionalist reasoning
with its concern over preserving a balance of power rather than merely the
appearance of regular process. White first noted the salutary effect of the veto
on intergovernmental relations: The veto provided Congress with a method to
control its delegations to the bureaucracy, and Congress found this reason sufficient to justify incorporating veto provisions in almost two hundred pieces of
legislation.103 As such, the veto could be considered a check on overreaching
rulemaking. Justice White suggested that this sort of flexible arrangement,
designed to manage modern political realities, should not be so quickly dismissed by the Court.104
White also went beyond purely sequentialist reasoning in assessing the
veto's effect on the legislative process. He argued that the legislative veto represented no separation of powers threat because it did not sanction "a departure
from the status quo" without "concurrence of opinion among the House, Sen-

ate, and President."105 Before passage of the Immigration Act with its veto
provision, Congress had provided relief to individuals in Chadha's position
97. Id. at 953 n.16.
98. Id.
99. Id.

100. Id. Justice Powell concurred with the majority on other grounds. Id. at 959 (Powell, J.,
concurring). Powell found the veto to be a usurpation of the judicial function by Congress. Id. at 960
(Powell, J., concurring).

101. See Verkuil, supra note 6, 311-12; The Supreme Court, 1982 Term, supra note 86, at 190-92;
see also note 131 infra.

102. Chadha, 462 U.S. at 967 (White, J., dissenting).

103. Id. at 967-74 (White, J., dissenting). Elliott writes:
There is no cause for rejoicing when the Court strikes down a legal device that it assumes is
"efficient, convenient and useful in facilitating the functions of govemment." . . . It is ... no
virtue in a constitutional law that it lays waste to political innovations which are efficient,
convenient, and useful (as the Court says it assumes the legislative veto to be).
E. Donald Elliott, INS v. Chadha: The Administrative Constitution, the Constitution, and the Legislative
Veto, 1983 SuP. CT. REV. 125, 163 (footnotes omitted).
104. Chadha, 462 U.S. at 978 (White, J., dissenting).
105. Id. at 990 (White, J., dissenting).
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through private bills. If a private bill granting permanent status for an alien
passed the House and Senate and was signed by the President, the alien could

remain in the United States. If no bill passed, the alien would be deported.106
The immigration statute transferred this decision to the Attorney General, but
retained congressional oversight through the legislative veto. Thus, the mechanisms in place before and after the passage of the Immigration Act differed; in
both cases, however, an alien could remain in the United States only by con-

vincing the President and Congress to suspend the deportation. The executive
action suspending the deportation in Chadha, White concluded, might best be

considered a "proposal for legislation" rejected by the House.107

Bowsher. Bowsher v. Synar provides another example of sequentialist formalism.108 Once again writing for the Court, Chief Justice Burger invalidated
provisions of the Gramm-Rudman-Hollings deficit reduction act. Gramm-Rudman created a system for deficit reduction with a stringent enforcement mechanism. Each year, the Congressional Budget Office and the Office of
Management and Budget were to evaluate the deficit for that fiscal year. If t
deficit exceeded targeted amounts, those offices would calculate the program
by program reductions necessary to bring the budget numbers into statutory
compliance and report their findings to the Comptroller General. The Comptroller General would examine the findings and report his conclusions to the
President. The President then had to issue a sequestration order suspending the
expenditures identified by the Comptroller General.109

Burger's opinion engaged in a two-step analysis. First, he identified the
Comptroller General as an official under the control of Congress. The legislative history of the office's creation, the Comptrollers' appointment by the President and Congress, and the need for congressional legislation to remove the

106. Id. at 933; see also id. at 990-91 (White, J., dissenting).

107. Id. at 997 (White, J., dissenting). Similarly, the veto can be seen as simply a contingent
element of the initial authorizing statute. The statute establishes the manner in which any future changes

will occur by making them contingent on a certain type of congressional action, or as in this case,

inaction. Spann explains:

A legislative veto is a contingency on which the effectiveness of the underlying congressional
authorization depends. Just as Congress could make supplemental unemployment benefits
contingent on unemployment reaching a certain rate, or disaster relief contingent on a presidential declaration of emergency, Congress could also make congressional authorization of a
contemplated executive action contingent on the absence of a legislative veto. In this regard, a
veto provision contained in a statute is no different than an expiration date contained in a
statute. Both are agreed to by the enacting Congress in accordance with the prescribed article
I procedures, both supplant legal rights claimed under the statute once they occur, and both
have legal effect without further action by Congress.
Spann, supra note 86, at 497.

108. 478 U.S. 714 (1986). See generally William C. Banks & Jeffrey D. Straussman, Bowsher v.
Synar: The Emerging Judicialization of the FISC, 28 B.C. L. REv. 659 (1987); Jonathan L. Entin, The
Removal Power and the Federal Deficit: Form, Substance, and Administrative Independence, 75 Ky.

L.J. 699 (1987); Gifford, supra note 52; L. Harold Levinson, Balancing Acts: Bowsher v. Synar:

Gramm-Rudman-Hollings, and Beyond, 72 CORNELL L. REV. 527 (1987); Barger et al., supra note 52;
Carol Eblen, Comment, Gramm-Rudman-Hollings: A Misapplication of Separation of Powers?, 9 U.

HAW. L. REV. 151 (1987).

109. See Bowsher, 478 U.S. at 717-18.
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Comptroller General supported the conclusion
lative official unable to undertake executive functions.110
Burger next analyzed the functions performed by the Comptroller General
under Gramm-Rudman. Again relying on a sequentialist view of legislation,

the Chief Justice concluded that the Comptroller's functions could only be executive. After all, Chadha had established that "once Congress makes its

choice in enacting legislation, its participation ends. Congress can thereafter
control the execution of its enactment only indirectly-by passing new legisla-

tion.""'1 Because the Comptroller General's role in the budget process arose
after the passage of the initial legislation, his duties had to be executive in

nature.112 This vesting of executive duties in a legislative officer violated separation of powers.113
Justice Stevens, joined by Justice Marshall, concurred in an opinion that,
while still formalist in character, diverged substantially from the majority opin-

ion.114 While agreeing that the Comptroller General "must be characterized as

an agent of Congress,"115 Stevens criticized the majority's view of the Comptroller's duties because it meant that "the function at issue is 'executive' if

performed by the Comptroller General but 'legislative' if performed by Con-

gress." 116 Instead, Stevens considered the powers granted the Comptroller legislative in all circumstances because those powers involved "the duty to make

policy decisions that have the force of law."117 Such a delegation could not
stand because it allowed Congress to make legislative policy without following

110. Id. at 727-32. Despite the agreement of seven Justices, this analysis is not uncontroverted.
Although the President cannot remove the Comptroller General, the Comptroller is not necessarily subservient to the legislature. In fact, removal of the Comptroller requires more concerted congressional
action than is required to impeach an executive officer. Impeachment requires only a majority vote of
the House and then a two-thirds vote of the Senate to obtain a conviction. DANIEL M. BERMAN, IN
CONGRESS ASSEMBLED: THE LEGISLATIVE PROCESS IN THE NATIONAL GOVERNMENT 363 n.7 (1964). By
contrast, removing the Comptroller General requires the consent of the President and, assuming his veto,
a two-thirds vote of both houses of Congress to override the veto. The Act also restricted the reasons for
which the Comptroller could be removed. These factors led Justice Blackmun to remark, "[i]f Congress
in 1921 wished to make the Comptroller General its lackey, it did a remarkably poor job." Id. at 784-85
(Blackmun, J., dissenting); see also id. at 770-76 (White, J., dissenting); Banks & Straussman, supra
note 108, at 679-82.

Bowsher is also in tension with Humphrey's Executor, which stands for the proposition that presidential ability to remove an agency head for cause does not make that agency head subservient to the
President. The Bowsher Court never explains why subservience should be the result of similar removal
power in the hands of Congress. See Banks & Straussman, supra note 108, at 680-81.
111. Bowsher, 478 U.S. at 733-34.
112. See id.
113. Id. at 734.

114. See id. at 736 (Stevens, J., concurring).

115. Id. at 737 (Stevens, J., concurring).
116. Id. at 751 (Stevens, J., concurring).

117. Id. at 754 (Stevens, J., concurring). Stevens continued, "[t]he Comptroller General's report
is, in the current statute, the engine that gives life to the ambitious budget reduction process." Id.
(Stevens, J., concurring).
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Article I constraints.118 Thus, Stevens also relied on the formalist vision that
no legislative activity could occur after the initial passage of legislation.119
Once again, Justice White turned away from a sequentialist view of the
legislative process and undertook a functionalist analysis of the relevant power
relationships.120 White made two points. First, he argued that GrammRudman
does not deprive the President of any power that he would otherwise have or

that is essential to the performance of the duties of his office. Rather, the result
of such a delegation, from the standpoint of the President, is no different from

the result of more traditional forms of appropriation: under either system, the
level of funds available to the Executive Branch to carry out its duties is not

within the President's discretionary control.121

Second, White noted that whatever powers Congress actually exercised over
the Comptroller General carried little risk of making him subservient to Con-

gress.122 These two points evince the functionalist interest in evaluating the
actual activities at issue for separation of powers problems.

Chadha and Bowsher thus demonstrate the deep divergence between functionalism and formalism.123 Indeed, when viewing the legislative process, the
two approaches rarely even ask the same questions. Functionalism looks toward ultimate outcome while formalism concentrates on process. By asking
different questions about the legislative process, functionalism and formalism,
not surprisingly, reach very different results.

118. Id. at 754-57 (Stevens, J., concurring). In reaching this conclusion, Stevens referred back to
the central holding in Chadha: Congress could not continue to interfere in the lawmaking process after
passing the initial legislation. Because the Comptroller General was an agent of the Congress, his interference violated this proscription. See id. at 752-59 (Stevens, J., concurring).

119. On the formalist approach in Bowsher generally, see Entin, supra note 108, at 791; Thomas
0. Sargentich, The Contemporary Debate About Legislative-Executive Separation of Powers, 72 CORNELL L. REV. 430, 481 (1987); Strauss, supra note 53, at 496-502; Verkuil, supra note 6, at 311-12;
Barger et al., supra note 52, at 974-75. But see Levinson, supra note 108, at 551 (arguing that Bowsher
pragmatically balanced concerns regarding how much congressional control of budgeting to allow).
120. Bowsher, 478 U.S. at 759 (White, J., dissenting). Justice Blackmun also dissented, arguing
that the Court should strike down only the congressional removal portions of the Act, not the provisions
granting budgetary authority to the Comptroller. Id. at 776 (Blackmun, J., dissenting).

121. Id. at 763 (White, J., dissenting); see also id. at 764 (White, J., dissenting). As this analysis
implies, White was willing to concede the Comptroller's functions here were executive in nature. See
id. at 765 (White, J., dissenting).
122. Id. at 767-74 (White, J., dissenting).

123. See also Metropolitan Wash. Airports Auth. v. Citizens for the Abatement of Aircraft Noise,
Inc., 111 S. Ct. 2298 (1991). Here, the Court reiterated the formalist principles of Chadha and Bowsher.
See id. at 2311. The six Justice majority found that an airport review board composed of nine members
of Congress violated separation of powers because the board could veto actions of the authority managing airports in the Washington, D.C. area. The Court first concluded that the board members acted as
congressional agents. Id. at 2306-08. The Court then reasoned that regardless of whether the power
exercised by the board was legislative or executive in nature, the arrangement violated the Constitution.
If construed as legislative, the power could not be exercised absent normal constitutional process. If
characterized as executive, Congress could not, consistent with Bowsher, exercise the power at all. Id.
at 2309-12.
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B. Problems with Formalism and Functionalism
Despite the prevalence of formalist and functionalist discussions in the

caselaw, neither approach offers a particularly helpful framework for resolving
executive-legislative conflicts.
1. Formalism.

Formalist doctrine presents two major problems, the first of which is its

rigidity. Formalist analysis assumes that a limited reading of the constitutional
process will always further the goal of branch separation, but that assumption
may not hold true.124 Chadha demonstrates the point. The majority opinion
expressly ignored the veto's practical effects, suggesting that such outcomes

have no constitutional moment.125 But, actual effects do matter in separation
of powers. After all, separation of powers aims to prevent the actual effect of
aggrandizement, and the veto was one way to do that. The veto provided Congress with some measure of control over the increasingly broad authority it

delegated to the executive.t26 Similarly, Gramm-Rudman represented a congressional attempt to control spending without completely ceding authority to
the executive.127 Because the Constitution places spending authority in the
hands of Congress,128 preserving the congressional role in appropriations

should matter. Formalist sequentialism offers no way to address these points
because the actual balance of power between the branches is not a factor in
formalist analysis.

Second, formalism has not been consistently applied. Recent formalist
opinions dealing with the legislative process envision a nineteenth century sort
of constitutional government. While there is nothing necessarily wrong with
this approach, it can lead only to a dismantling of the administrative state, if
consistently applied. The flexibility of functionalist, not formalist, approaches
made key features of the administrative state-broad delegation and independent agencies-possible. Formalism lacks this flexibility partially because of its
central tenet that any legislative action must meet Article I presentment and
bicameralism requirements. The difficulty for formalism arises, however, be124. See Alan L. Feld, Separation of Political Powers: Boundaries or Balance?, 21 GA. L. REV.
171, 216 (1986) (arguing that the Court's current perspective "can only hobble the political branches in
the performance of their constitutional roles"). Formalists might reply that strict textual interpretation is
the only way to give meaning to the Constitution. However, a formalist reading of the Constitution
already goes beyond the text in important respects. Although the Constitution does define the process
for legislating, nowhere does it state that initial legislative action cannot lay out processes to be followed
as the policy develops. Formalism simply asserts that the congressional role must end after the first runthrough.

125. Immigration & Naturalization Serv. v. Chadha, 462 U.S. 919, 944-45 (1983).
126. See FISHER, supra note 86, at 73-78; Cooper, supra note 86, at 373-81.
127. Alfred C. Aman, Jr., Administrative Law in a Global Era: Progress, Deregulatory Change,
and the Rise of the Administrative Presidency, 73 CORNELL L. REv. 1101, 1207 (1988); see also Jack
Brooks, Gramm-Rudman: Can Congress and the President Pass this Buck?, 64 TEX. L. REv. 131, 13442 (1985) (analyzing the effect of particular portions of Gramm-Rudman on political accountability).
128. U.S. CONST. art. I, ? 7, cl. 1 & ? 8, cls. 1-2.
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cause independent agencies and the executive engage in legislative activity.129

This conclusion seems unremarkable because rulemaking-a process intended
to create binding guidelines governing private conduct-certainly meets the

minimal definition of legislation supplied by the Chadha majority, namely altering rights and duties of individuals outside the legislature. Yet, rulemaking

today occurs without meeting presentment and bicameralism requirements.130
Chief Justice Burger, of course, strained against the conclusion that agencies legislate because this would necessarily make most agency activities un-

constitutional under Chadha's formalist reasoning.131 As Peter Strauss notes,
the attempted distinction cannot succeed:
The very purpose of delegation is to permit the delegate to create legally
binding prescriptions-that is, to act as if it were a legislature, albeit within
legislatively created substantive and procedural constraints. Of course the

agencies are lawmakers, in any conventional sense of the term, when they
engage in rulemaking pursuant to statutory authorization. If the President is
himself engaged in rulemaking under delegation, then the argument that "law-

making" is restricted to the legislative branch is in serious difficulty.132
Unable to preserve the administrative state but also unwilling to destroy it,

formalists still cling to their doctrine. This posture creates the worst possible
situation. Functionalist court decisions in the 1930s ratified an administrative
state bearing little resemblance to nineteenth century constitutional government.133 Devices such as the legislative veto134 and the budgetary control
129. "[L]egislative power can be exercised by independent agencies and Executive departments
without the passage of new legislation." Chadha, 462 U.S. at 985 (White, J., dissenting).
130. See id. at 984-90 (White, J., dissenting); Spann, supra note 86, at 493-94; Tribe, supra note
86, at 9-10.

131. Joseph Cooper argues:

Chief Justice Burger [in Chadha] ultimately relied upon a sequential or procedural approach
to legislative and executive power rather than an inherent function approach; that is, he emphasized the stages of decision-making, rather than the substance or character of the decisions
themselves as his main criterion of legislative and executive power. Given the result that
Burger wanted, he was wise to do so, even though the inherent function approach has traditionally provided the justification for establishing agencies and commissions independent of
and outside the executive branch. In the case of the veto, any exclusive or even primary
emphasis on the character of the decisions would have either vindicated all vetoes over matters
of broad policy importance or threatened the legality of the wholesale delegations of discretionary authority to officials in departments and agencies that the Court has countenanced for
years, despite the explicit Article I provisions that state that all legislative power is vested in
Congress.

Cooper, supra note 86, at 370.

132. Strauss, supra note 49, at 636-37 (footnote omitted).
133. The importance of this development cannot be overemphasized. By ratifying the administrative state, the Court set in motion a fundamental alteration in the way laws are translated into actions
affecting the general population. Today, the agencies and the executive give virtually all laws their final
form. See Elliott, supra note 103, at 146. In addition, agencies have substantial unilateral power to act
on general delegations of power. See JoHN L. F=IZGERALD, CONGRESS AND THE SEPARATION OF POWERS 5-22 (1986).

134. Some commentators, of course, view the veto not as an integral part of the administrative
state, but as simply an imposition on the executive. See BARBARA HINKSON CRAIG, THIE LEGISLATIVE
VETO: CONGRESSIONAL CONTROL OF REGULATION (1983). However, that view lacks support in the
historical record. For example, President Hoover actually suggested the first legislative veto. Hoover
successfully received a broad delegation of authority from Congress regarding executive reorganization
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mechanisms in Gramm-Rudman developed within this new context. Yet, the

Court in the 1980s reviewed these practices as though it were still part of a
nineteenth century world, ignoring the fact that the Court's own opinions ended

that world many years before.135 Such decisions can only, despite the insistence otherwise, raise questions about agency legitimacy because their judicial
reasoning so clearly questions the agencies' foundation.'36 Furthermore, these
decisions create a dichotomy in the latitude provided to our governing structures. Formalists maintain the results reached under functionalist judicial reasoning but then impose a formalist view on all later activities. This approach
accepts congressional delegation to agencies outside the traditional constitu-

tional structure but refuses to recognize the effects of those delegations on the
goveming process by not allowing any later alterations in that process.137 Formalists thus not only want to close the barn door after the horse is out, they
would happily pretend the horse is still there, too.
2. Functionalism.

Functionalism, unfortunately, fares no better. Quite simply, functionalism
lacks definitive standards for judicial decisionmaking. Asking whether or not

an action violates a core branch function, without more, leaves the judiciary
with an open-ended and amorphous task. Judges may be right more often then
they are wrong, but this possibility offers little consolation. Stephen Carter
comments:
on the condition that Congress would have the opportunity to review his actions. See Louis FISHER &
NEAL DEVINS, POLITICAL DYNAMICS OF CONSTIrUiONAL LAW 123-25 (1992); John D. Millett & Lind-

say Rogers, The Legislative Veto and the Reorganization Act of 1939, 1 PUB. ADMIN. REV. 176 (1941).
A similar arrangement arose in later reorganization acts and, more prominently, in the Lend Lease Act
of 1941. See FIsHER & DEVINS, supra, at 125-26. These examples demonstrate that, from almost the
beginning, the veto facilitated efforts by both Congress and the President to create flexibility in execu-

tive-legislative relations.

135. See Edward L. Rubin, Law and Legislation in the Administrative State, 89 COLUM. L. REV.

369, 387 (1989) ("[T]hese doctrinal constraints do not achieve their purposes; they were bequeathed to
us by the pre-administrative era and largely reflect a nostalgia for governmental relationships that we
have long outgrown.").

136. See Osgood, supra note 55, at 570 (asserting that consistent application of the removal power
logic relied upon in Bowsher "could invalidate the current tenure of many important governmental

officials or lead to the demise of independent regulatory agencies within the executive branch"); Strauss,
supra note 53, at 489-90 (discussing this flaw in Bowsher); Strauss, supra note 49, at 633-35 (discussing
similar problems with Chadha).

137. By allowing broad delegations along with the President's expanded role in the legislative
process, see text accompanying notes 161-174 infra, the Court has only harmed lawmaking:
To allow the executive a role in the legislative process is to allow it to influence its own
marching orders in the administrative process. To allow the executive centralized control over
the administrative process is to allow it substantial control over the direction and success of

congressional programs. Moreover, power is transferrable between the two processes, both
within and across policy areas. Thus, centralized executive control over administration can be
used to influence legislation through bargaining and logrolling. These facts logically have
important implications for constitutional analysis. If Congress has been forced to abdicate a
sizeable portion of its core function to the president within the legislative process, blocking its
efforts to compete with him in the administrative process only exacerbates its loss of systemic
policy-making power.
William F. West & Joseph Cooper, Legislative Influence v. Presidential Dominance: Competing Models
of Bureaucratic Control, 104 POL. SCI. Q. 581, 604 (1989-1990).
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The evolutionary [functionalist] tradition cannot by

definitive construction of a structural clause; the int
change as more is learned about the needs of society
of the apparatus of government. Thus, the judge is le
every case whether the power that one branch has a
whether the checks now available over another are too small. But that approach is a slender reed indeed to support a jurisprudence of separation of

powers. If a theory grounded on something concrete guides adjudication, other
political actors can at least make reasonable predictions about what a court will

think of their work. By contrast, the implicit theory of evolution-"Everything
is okay unless I think it goes too far"-carries legal realism to a frighteningly
nihilistic extreme: No one knows what the law is until the courts announce
it.138

Take, for example, the dispute in Youngstown Sheet & Tube Co. v. Sawyer. 139 Justice Jackson used a functionalist approach but found that President
Truman's actions violated separation of powers. Chief Justice Vinson's
equally functionalist dissent would have upheld the action.140 Vinson argued
that the majority's decision impermissibly hampered the President's ability to
respond effectively to emergency situations. The Chief Justice's functionalist
emphasis on the context of Truman's decision to seize the mills thus led himand the two justices who voted with him-to a very different conclusion than
the one Jackson reached. This result demonstrates that deciding where to place
the emphasis in functionalist balancing, to a large degree, determines how that
balance is finally struck.
A similar point can be made regarding the legislative veto. Justice White
certainly is not alone in viewing the veto as a useful device for accommodating
the changing needs of Congress and the President.141 But that view is by no
means unanimous. Some critics argue that the veto can cause significant delays
in the policymaking process,142 while others contend that the veto serves to
increase the power of special interests over agency rulemaking.'43 This note,
of course, does not attempt to decide whether the veto served, or impeded, the
138. Carter, supra note 50, at 787; see also id. at 765, 780-89; Elliott, supra note 103, at 165
(discussing Justice White's opinion in Chadha); Gifford, supra note 52, at 447-48. Carter suggests this
problem has serious implications for governmental legitimacy. By failing to tie separation decisions to
the historical document and its related traditions, the evolutionary view cannot persuasively support the
decisions it articulates. Carter, supra note 50, at 722, 787-94.
139. 343 U.S. 579 (1952).

140. Id. at 667 (Vinson, C.J., dissenting).
141. See FISHER, supra note 86, at 73-85; JAMES L. SUNDQUIST, CONSTITUTIONAL REFORM AND
EFFEcTIVE GoVERNMENT 294-303 (1992). Several commentators have argued that the veto served an
especially important role in fostering foreign policy accommodations. See MARTHA LIEBLER GIBSON,
WEAPONS OF INFLUENCE: THE LEGISLATIVE VETO, AMERICAN FOREIGN POLICY, AND THE IRONY OF RE-

FORM (1992); Harold Hongju Koh, Congressional Controls on Presidential Trade Policymaking After
I.N.S. v. Chadha, 18 N.Y.U. J. INT'L L. & POL. 1191, 1210-11 (1986).
142. See Harold H. Bruff & Ernest Gellhorn, Congressional Control of Administrative Regulation: A Study of Legislative Vetoes, 90 HARV. L. REV. 1369, 1409-12, 1414-17 (1977).
143. Id. at 1412-14; see also CRAIG, supra note 134, at 2-8. But see William West & Joseph
Cooper, The Congressional Veto and Administrative Rulemaking, 98 POL. SCI. Q. 285, 291-97 (1983)
(defending the veto against special interest attacks and arguing that the veto provides a useful mechanism to oversee unaccountable agency bureaucrats).
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public interest. What is clear, however, is that how the veto's usefulness is
viewed will impact how the veto itself is viewed when separation of powers
issues arise and are resolved using functionalist analysis.

Under functionalism, viewpoint matters, and often matters too much; everyone will tend to weigh the costs and benefits of a particular policy based largely
on individual values. Thus, functionalism leaves the judge with substantial latitude to rule on separation of powers questions based on his or her own opinions
and biases-a poor standard for constitutional adjudication.
3. Saving formalism and functionalism?
A number of commentators have struggled to solve the problems of formal-

ism and/or functionalism while maintaining the results of recent Supreme Court
jurisprudence. These efforts have not been particularly successful.
For example, Stephen Carter advocates a "de-evolutionary" approach to
separation of powers-an approach that essentially mirrors formalism.144
Carter himself equates his ideas with the majority opinions in Chadha and
Bowsher145 and states that his approach leaves "most substantive constitutional

doctrine pretty much where it is."1'46 He favors veering toward a formalist
view because that view provides the type of clear interpretive rules critical to

the legitimacy of constitutional interpretation.147
Carter's approach provides consistency and clarity while preserving present
separation of powers jurisprudence by using the political question doctrine to
avoid difficult issues surrounding the administrative state. Under his system, a
judge "faced with a new institutional form and no answer to the question
whether it fits snugly into the model the Framers designed" should defer to the
compromise reached by the political branches.148 Thus, because the Constitution contains no explicit impediments to independent agencies, Carter would
invoke the political question doctrine and leave the situation alone. In exercising a legislative veto, however, Congress contradicts the clear structural
prohibitions of presentment and bicameralism.149
Carter's resort to the political question doctrine will not create a firm foundation for the administrative state. If the legislative veto is similar to any other
piece of legislation, as Carter contends, he must explain whether agencies exer-

cise legislative power, and if they do, why agency activities need not meet the
clear structural prohibitions that other types of legislation, such as the veto,
must. In short, it is hard to see how the political question doctrine can be used
to immunize not just the agencies, but all of their activities as well, when similar congressional actions violate the constitutional structure. Alternatively, if
Carter really intends the political question doctrine to immunize legislative action by the agencies, why cannot his approach be used to immunize the same
144. Carter, supra note 50.
145. Id. at 720.
146. Id. at 811.
147. Id. at 787-94.
148. Id. at 801.

149. Id. at 793-811.
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legislative activity under a veto provision? After all, the veto is also an accom-

modation reached by the political branches. Either way, Carter's approach
does not resolve the problems in the Court's caselaw.
Harold Krent provides an equally flawed theory.150 His approach begins
with a two-step test that respects "the distinct modes of action prescribed in the
Constitution."151 First, when a branch exceeds constitutional restraints such as
presentment or bicameralism, courts should invalidate the branch's action,
notwithstanding any practical benefits of that action.152 Krent notes, however,
that even procedurally proper action may "intrude[ ] on the domain of another
branch."153 In those cases, he advocates functionalist-type analysis to reach an
appropriate accommodation.154
Krent's analysis, like Carter's, validates the Supreme Court's formalist
opinions in Chadha and Bowsher. He accepts Chadha's holding that neither
Congress nor any of its constituent parts may bind agents outside the legislature
without complying with Article l.155 However, Krent, unlike Carter, does not
use the political question doctrine to dodge concerns raised by broad delegations of rulemaking authority to administrative agencies. Rather, he simply

does not find executive and independent agency activity troubling. Krent
would exempt agencies from Article I procedural requirements because the
Framers feared legislative power more than executive power and therefore
placed added constraints on Congress in Article 1.156

This approach is problematic because agencies legislate.157 Krent seems to
assert that agencies may exercise legislative power without constraints because
the Framers worried only about the legislative authority of the legislature.158
But legislative authority merits concern regardless of who wields it because the

effect on the public is the same. Indeed, agency rulemaking merits special
concern because it joins legislative and executive authority together. Moreover, Krent conveniently ignores the fact that the Framers never anticipated the
broad grants of legislative authority that agencies today enjoy.
Krent offers two additional defenses of his proposal. First, congressional
actions like the legislative veto are objectionable because they are not subject to
the judicial review that agency actions would face.159 Second, to delegate au150. Krent, supra note 6.
151. Id. at 1257.

152. See id. at 1261-73.
153. Id. at 1257.

154. Id. at 1257, 1274-87.

155. See id. at 1282; see also Immigration & Naturalization Serv. v. Chadha, 462 U.S. 919, 952
54 (1983).

156. Krent, supra note 6, at 1266-67, 1274-83.

157. Given his definition of legislation, Krent cannot reject this conclusion. Krent states that the
legislative veto "closely resembles legislation" because, in exercising the veto, Congress makes policy
judgments that "shape future conduct." Id. at 1277 n.100. He also cites with approval language stating
that a resolution whose "'character and effect"' is legislative should be required to follow Article I
guidelines. Id. (quoting S. REP. No. 1335, 54th Cong., 2d Sess. 8 (1897)). Agency rules have both these
characteristics, and Krent cannot easily deny that they are legislative in nature.
158. See id. at 1262-70, 1282.
159. Id. at 1277 n.100, 1282-83.
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thority to an agency, Congress must be willing to
However, neither of these arguments overcomes Krent's initial problem. At
best, they explain why agencies present a lesser threat. But these arguments
still do not explain why the additional protections of bicamerialism and presentment that Krent argues are so important to restrain Congress in legislative
action should not also be required of legislative action by agencies. Krent's
separation of powers theory, therefore, also cannot justify the operation of the
administrative state.

Peter Strauss' "checks and balances" concept represents a more functionalist approach to separation of powers.161 Initially, Strauss rejects the rigid separation and easy compartmentalization of formalism.162 He argues that as long
as checks and balances exist and functions remain separate, one need not fear
tyranny. Checks and balances assure that no branch will dominate the governing structure,163 and separation of functions assures that no accretion of
functions will deprive individuals of equitable treatment by government
agents. 164

Strauss resolves the problem of the agencies by rejecting attempts to place
those institutions within the three branch framework; he views them as truly
independent bodies.165 However, Strauss argues that the agencies should remain closely tied to the President because of "the President's substantial independent authority to communicate with and give directions to those who
administer the laws."166 To do otherwise, Strauss seems to say, would harm
the President's position by reducing his authority over administrative affairswithin which Strauss includes significant rulemaking responsibilities-while
moving those affairs closer to the congressional sphere. To maintain presidential primacy, Strauss would also severely limit congressional oversight of
rulemaking.167 This idea reflects Strauss' belief that the ambit of presidential
power should extend to all aspects of the rulemaking process, including oversight of agency rules.168
Strauss' theory demonstrates the functionalist inclination to transform con-

ceptions of appropriate institutional interactions into constitutional mandates.
Strauss uses his view of how the agencies, Congress, and the President interact

today to develop the constitutional principle that the President, not Congress,
should have primary oversight responsibility concerning the agencies. This
principle lacks a strong foundation, however, because Strauss relies too heavily
on the notion that the President is a primary policymaker in the legislative

arena. Indeed, Strauss' concern that the President's position be maintained vis160. Id. at 1282.
161. See Strauss, supra note 49.

162. See id. at 578-79.

163. Id. at 578, 616-23. This is because checks and balances maintain the "tensions" among the
branches. Id. at 616.
164. Id. at 622-25.
165. See id. at 578-81, 637-39.
166. Id. at 581.
167. See id. at 660-67.
168. See id. at 648-50, 662-67.
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a-vis Congress leads him to endorse constitutional limitations on congressional
oversight. 169

Strauss ignores the fact that the presidential position he seeks to maintain
has developed only recently.170 Well into our government's second century,
the President played a limited role in the legislative process beyond the use of

the presidential veto.171 Theodore Roosevelt set a new precedent for executive
activism when he sent general advice to Congress regarding issues of interest

to him.172 Sending an actual legislative proposal was considered bad form, and
"[a]s late as the 1890s, the Senate routinely rejected executive bills out of hand
as an unwarranted infringement on congressional prerogatives."173 Thus,
Strauss would constitutionalize a view of the appropriate roles of the President
and Congress based on an ahistoric notion of those roles.

The point is not so much that Strauss is wrong but that all functionalist
theories create the same potential problem: The functionalist bases his decisions on a personal assessment that may not always be accurate. Strauss is not
unaware of this problem-he recognizes that his approach sacrifices bright-line

rules174-but the danger is that such an approach sacrifices all rules. Judges
will be left to decide separation of powers questions based on their particular
views of history and the balance sheet of the branch activity under review.
III. SKETCHING A NEW APPROACH: POWER ANALYSIS AND SEPARATION
OF POWERS

Stepping back from the separation of powers morass reveals one of the
discussion's more interesting elements. Nowhere in the Constitution is the idea
of separation of powers enshrined, at least not in so many words. The Constitu-

tion does discuss the three branches of government separately in its first three
articles, but it never directly suggests the implications of that division. Instead,

the initial structural alignment and the writings of the Founders are used to
divine the underlying purpose of the division.
On the other hand, the Constitution does discuss power, both executive and

legislative. The first clause of each article specifies the powers of the relevant
branch. Article I provides that:
All legislative Powers herein granted shall be vested in a Congress of the

United States, which shall consist of a Senate and House of Representatives.175
Article II dictates that:
The executive Power shall be vested in a President of the United States of

America.176
169. See id. at 640-67.

170. See SUNDQUIST, supra note 87, at 127-33; West & Cooper, supra note 137, at 603.
171. See 1 BRYCE, supra note 18, at 208-11; SUNDQUIST, supra note 87, at 129.
172. SUNDQUIST, supra note 87, at 129-30.
173. West & Cooper, supra note 137, at 603; see also WOODROW WILSON, CONGRESSIONAL
GOVERNMENT: A STUDY IN AMERICAN POLMCs 270-71 (1885).
174. See Strauss, supra note 49, at 625-26.
175. U.S. CONST. art. I, ? 1 (emphasis added).

176. U.S. CONST. art. II, ? 1, cl. 1 (emphasis added).
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The remainder of each article explains the authority, duties, and limitations of
legislative and executive authority.
Despite these explicit grants of power, separation of powers analysis does
not concentrate on the notion of power long enough to develop a coherent theory based on it. At first glance, the reasons for this lack of perseverance seem

evident: Power is a difficult concept. The Constitution never specifies whether
the powers listed represent the limits of governing authority or simply the be-

ginning. Even the identified, or enumerated, powers are difficult to define, as
shown by the controversies over war powers177 and the use of the commerce
power to justify expansive government regulation of private conduct.178 Fi-

nally, because the Constitution never defines the general characteristics of the
governing powers, many commentators cannot or will not give substantive
meaning to the terms "executive," "legislative," or "judicial" power. Concurring in Bowsher, Justice Stevens wrote:
One reason that the exercise of legislative, executive, and judicial powers
cannot be categorically distributed among three mutually exclusive branches of

government is that governmental power cannot always be readily characterized
with only one of those three labels. On the contrary, as our cases demonstrate,

a particular function, like a chameleon, will often take on the aspect of the

office to which it is assigned.'79
This view is understandable, but misdirected. Despite the difficulties, the
nature of legislative and executive power can be defined in a meaningful sense

and those definitions can help resolve separation of powers disputes.
A. Power

Prior to defining the scope and application of these powers, some preliminary comments are necessary. First, the discussion to follow will not address
which branch can most effectively exercise a particular function. Some com-

mentators today maintain that Congress cannot carry out certain functions be-

cause of its multiplicity of voices or its slowness to act.180 While I may
disagree with those sentiments, I do not seek to address them in any detail here.
Second, power analysis focuses on institutional capacity. Questions regarding the breadth of enumerated powers will not be addressed. In other words,

this note will not discuss the scope of congressional ability to regulate interstate
177. See SUNDQUIST, supra note 141, at 303-08; see also FISHER, supra note 86, at 145-76; I.M.
Destler, Executive-Congressional Conflict in Foreign Policy: Explaining It, Coping with It, in CONGRESS RECONSIDERED, supra note 86, at 343; Abraham D. Sofaer, Separation of Powers and the Use of
Force, in THE FETTERED PRESIDENCY, supra note 86, at 15.
178. See BARBER, supra note 18, at 95-99.

179. Bowsher v. Synar, 478 U.S. 714, 749 (1986) (Stevens, J., concurring); see also SOTIRIOS A.
BARBER, THE CONSTITUTION AND THE DELEGATION OF CONGRESSIONAL POWER 36-37 (1975); EDWARD
S. CORWIN, THE PRESIDENT: OFFICE AND POWERS 1787-1948: HISTORY AND ANALYSIS OF PRACTICE AND
OPINION 1-4 (3d ed. 1948); HENRY J. MERRY, FIVE-BRANCH GOVERNMENT: THE FULL MEASURE OF
CONSTITUTIONAL CHECKS AND BALANCES 5-6 (1980); Osgood, supra note 55, at 563-64.

180. See, e.g., Brent Scowcroft & Arnold Kanter, Foreign Policy Straitjacket, WASH. POST, Oct.
20, 1993, at A29.
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commercel81 or the meaning of the President's status as "Commander in

Chief."'82 Analyzing these enumerated powers presents a task far different
from the subject of this note, namely the search for a basic explication of the
nature of legislative and executive power.
Third, the powers that the executive and the legislature may now hold must

be distinguished from those they are constitutionally entitled to hold. Many
discussions of separation of powers quietly assume that the way the government operates today provides real guidance as to the branches' appropriate constitutional roles. This assumption often leads to the conclusion that because
one branch currently exercises a power, the power must inhere in that branch.
As a result, this view constitutionalizes power relationships that developed
merely out of convenience, ignoring a century of remarkable changes in the
way our government operates.183 Indeed, no a priori reason exists to decide
that the organizational structure of the government today is any more deserving
of constitutional protection than was the organizational structure in 1890. The
better question to ask is what powers could the branches exercise, both in 1890
and today.
1. Defining the nature of power.

In this light, consider the nature of legislative and executive power. Legislative power is the power to decree a result but not to implement it. It is the
power to create a new policy, either general or specific, and present that policy
to those charged with its implementation. Thus, the Chadha definition of legislation as an act altering rights and duties of individuals outside the legislature is

essentially accurate.'84 Executive power represents the other half of the equation. It is the power to carry out the mandates of the legislature. At the sim-

plest level, the executive executes or enforces the law by carrying the mandates
of Congress to the people and ensuring their fealty to those mandates. In essence, executive power is the power of the magistrate.185
This conception of legislative and executive powers is hardly novel. From
Montesquieu forward, the basic point of separating powers has been to ensure
that those who make the laws do not also enforce them;'86 hence the notion that
the creative "legislative" power to make laws should be divorced from the "executive" magisterial power of enforcing laws. This notion inspired the Founders to create separate executive and legislative branches and to begin the
181. This issue is essentially dead because the scope of the commerce power apparently knows no
bounds. See Wickard v. Filbum, 317 U.S. 111 (1942).
182. U.S. CONST. art. II, ? 2, cl. 1.
183. See text accompanying notes 170-173 supra.
184. See text accompanying notes 94-100 supra.

185. Some members of the Constitutional Convention definitely held this view of the executive.
See text accompanying notes 37-38 supra. In attempting to further define the authority of the executive,

Madison suggested the executive should have the "'power to carry into effect. the national laws. to
appoint to offices in cases not otherwise provided for, and to execute such other powers ("not Legislative nor Judiciary in their nature.") as may from time to time be delegated by the national Legislature."'
1 RECORDS, supra note 13, at 67.
186. See text accompanying notes 7-39 supra.
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constitutional discussion of those branch
power.

The power analysis approach differs no
lative and executive powers, but in sticking with those definitions and using
them consistently. The most troubling issue for separation of powers jurisprudence has been the notion that powers inhere in, and can be exercised by, only
the particular branch that the Constitution specifies. This notion led directly to
the Chadha Court's characterization of the same act as legislative when performed by Congress but as executive when performed by the executivel87 and
to the dispute in Bowsher between Stevens and Burger over the classification of
the Comptroller General's duties.188 Power analysis rejects the notion that a
power changes simply because a different branch exercised that power at a
particular time. The nature of the power and the effect of any decision are the
same, and should be treated as such. To decide otherwise confuses the actor
with the action, a result that makes separation of powers analysis itself meaningless because the President, for example, could claim a power as executive
power merely by acting on it.

Difficulties with this view appear only if a power cannot be tracked through
the administrative state. Such tracking is possible, however. Legislative power
can be tracked by asking a simple question: In an institutional sense, could
Congress perform the task? By "institutional sense," I mean Congress' ability
to carry out an action in its role as the legislature. For instance, no institutional
impediment exists to prevent Congress from passing a law creating a national
religion. No one could argue that Congress has usurped a nonlegislative function by such an action. Of course, a First Amendment challenge would lie, but
that challenge is not an institutional constraint on congressional ability to act as
a legislature. Such a challenge would only be a constraint on what Congress
may pass. Power analysis focuses on whether or not Congress could reserve a
certain activity to itself. If Congress could claim a right to perform an action as
the legislating body, then the action involves legislative power regardless of
who performs it.

Executive power can be tracked in the same manner. However, executive
power is much less expansive than legislative power because the essence of
legislative power is the power to create new mandates while executive power
operates only to enforce those mandates. Again, decisions about what exactly
constitutes executive power in our government may be made by asking what
power is reserved to the President. This question is, again, asked in an institutional sense only. The Constitution specifically entrusts certain powers to the
executive, such as the ability to act as "Commander in Chief"'89 and the power
to pardon,190 and the President can claim authority to act under those particular
provisions. Otherwise, the President acts in a magisterial sense and "faithfully
187. See text accompanying notes 94-100 supra.
188. See text accompanying notes 110-119 supra.
189. U.S. CONST. art. II, ? 2, cl. 1.
190. Id.
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execute[s]"191 only what Congress directs him to do. As a result, the President's power as chief executive is essentially dormant until given impetus and
direction by Congress.

Consider three examples of tracking power. The first example comes from
Chadha.192 It is undisputed that the power to stay deportations exercised by
the executive in Chadha could have been exercised by Congress through the
normal legislative process.193 Indeed, before delegating the power to consider
staying deportations to the executive, Congress itself exercised the power
through the private calendar. If a private bill granting a suspension of deportation passed Congress and was signed by the President, the individual could
remain in the United States; otherwise, the person had to leave.194 This activity
is quintessentially legislative, as the Chadha Court recognized.195
The Immigration and Naturalization Act changed the system, but only altered the location, not the nature, of the exercised power. The Act simply
placed the decision regarding the stay in the hands of the Attorney General.
This new locus of decision did not, however, transform the decision into an
executive action. Only Congress had the inherent power to stay the deportation. Congress could grant that power to the executive, as occurred under the
Immigration Act, but otherwise, the executive could make no claim to that

power.196 Thus, the Attorney General's ability to stay a deportation was not, as
the Chadha majority thought, an exercise of executive power,197 but legislative
authority exercised by the executive.198 The only executive power was the
authority to deport Chadha. Although Congress could refuse to grant the stay,
no member of Congress could go to Chadha's home, drag him to the airport,

and place him on a plane with an international destination. The enforcement
power remains with the executive.

The second example concerns the nature of prosecutorial authority. Many
argue that the President actually has some broad authority to act in the guise of
prosecutorial power. Viewing prosecutorial power as classically executive is,
of course, unremarkable. The real question, though, is whether this power is
anything more than magisterial: Can the President really lay claim to the
vaunted prosecutorial discretion that some tout as evidence of his policymaking
authority? One case in point is the law of antitrust. Antitrust policy characteristically shifts with changes in administration.199 This transformation occurs
191. U.S. CONST. art. II, ? 3.

192. Immigration & Naturalization Serv. v. Chadha, 462 U.S. 919 (1983).
193. Justice Powell's opinion alone would cause doubt regarding this conclusion because he em-

phasized the judicial character of the individual determination at issue in Chadha. See id. at 959 (Powell, J., concurring).

194. See text accompanying notes 105-107 supra.
195. See Chadha, 462 U.S. at 952-55.

196. This analysis is not affected by the constitutional grant to Congress regarding immigrat
policy, see U.S. CONST. art. I, ? 8, cl. 4, and would be the same whether or not immigration p
involved enumerated powers.

197. See Chadha, 462 U.S. at 953 n.16; see also text accompanying notes 94-100 supra.
198. Whether the executive may exercise legislative power is addressed in the next section.
199. See, e.g., Eleanor M. Fox, The 1982 Merger Guidelines: When Economists Are Kings?, 71
CAL. L. REV. 281, 283 (1983) (suggesting that "[a] vision of antitrust as conservative microeconomic
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because the Antitrust Division of the Justice Department has the discretion to
bring, or not to bring, antitrust suits. As a result, the Antitrust Division's

targeting, prosecution, and resolution of claims will dramatically affect the
rights and duties of individuals.

This "argument," however, merely restates the obvious by describing only
what is, not what must be. In fact, none of the activity discussed-with the
exception of bringing the actual suit-can be claimed by the President as exec-

utive power. In its descriptive simplicity, the argument ignores the fact that
this prosecutorial discretion may only be exercised pursuant to laws passed by

Congress. And those laws change. Congress could, for example, transform the
detailed 1982 Merger Guidelines of the procompetition Reagan Justice Depart-

ment into law.200 Those guidelines provided relatively precise standards for
determining when the Antitrust Division would oppose mergers.201 The guidelines imagined here could be written in even greater detail with additional provisions mandating suits in every situation of type "X" but prohibiting suits in
every situation of type "Y." These new guidelines could also specify certain
remedies for every suit filed. Such a change might not entirely eliminate

prosecutorial discretion, but it would come close, making prosecutorial activity

a simple act of enforcement. Most importantly, the President would have no
cause for complaint. Whether the law was broad, thereby giving him discretion, or narrow and carefully tailored, thus limiting discretion, the President

could not claim that Congress had infringed upon his power. Congress grants
prosecutorial discretion to the President; he has no inherent right to exercise
such discretion. Only the right to bring suit belongs to the executive because
that act alone involves pure enforcement power.

The final example presents the most difficult tracking task, that of defining
legislative and executive powers in rulemaking. At least some part of the
rulemaking process seems executive in nature. This view, however, confuses
the actor with the power being exercised. For example, in the Clean Water Act

of 1977, Congress declared a goal of controlling and eventually eliminating
pollution in navigable waters.202 The Act did not identify what were considered pollutants,203 nor did it articulate the parameters of an "interim" water
quality goal to be achieved by 1983.204 Congress left these determinations to
policy, which would sanction suit only when it could create a more efficient allocation of resources and
thus greater aggregate wealth, fit nicely with the political philosophy and campaign commitment of the
[Reagan] Administration"); Louis B. Schwartz, The New Merger Guidelines: Guide to Governmental
Discretion and Private Counseling or Propaganda for Revision of the Antitrust Laws?, 71 CAL. L. REV.
575, 576 (1983) (arguing that, given a conservative national administration, "[s]ophisticated lawyers
knew even before the [1982] Guidelines were issued that merger control would be eased, particularly in
the case of non-horizontal acquisitions"); Lawrence A. Sullivan, The New Merger Guidelines: An
Afterword, 71 CAL. L. REV. 632, 632 (1983) (noting that antitrust, as an aspect of regulation, "must be
expected to respond to changes in political and social attitudes").
200. Department of Justice Merger Guidelines, 4 Trade Reg. Rep. (CCH) q 13,102 (June 14,
1982).
201. Id.

202. See 33 U.S.C. ? 1251(a)-(a)(1) (1988).
203. The Act merely states that "it is the national policy that the discharge of toxic pollutan
toxic amounts be prohibited." Id. ? 125 1(a)(3); see also FITzGERALD, supra note 133, at 11.
204. 33 U.S.C. ? 1251(a)(2) (1988).
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the Environmental Protection Agency. The EPA then elaborated on the mandates of the Act by promulgating rules. Did any part of the EPA's activities
involve executive power?

The answer is no because Congress can perform the function. Congress
could have specified the unarticulated mandates of the Clean Water Act itself

by enacting a statute that, river by river and pollutant by pollutant, mandated
precise water quality standards and pollution reductions by source. Such congressional action would essentially eliminate executive rulemaking. Any interpretation of the statute by the executive would be purely incidental to its
execution and could not be seen as policymaking. In fact, Congress could expressly provide for such a result by denying the EPA rulemaking authority and
forcing the EPA to bring problems and uncertainties to the attention of Con-

gress so that those issues could be resolved by additional legislation. In either
instance, the same type of decisions are made. In one instance, Congress defines the pollutants and the standards. In the other, the executive provides such
definition. Although the actual results may diverge, the nature of the enterprise
is no different.

This analysis reveals that rulemaking is entirely legislative because only
Congress may lay claim to the enterprise. Rulemaking occurs only under grant
of statute, and Congress can grant the executive broad rulemaking power or no
rulemaking power at all. Otherwise, the executive would have a constitutional
separation of powers claim to rulemaking functions incident to the execution of
legislative enactments, which is clearly not the case. Rulemaking, therefore, is
simply a revocable grant of legislative authority to the executive.205
What the President can claim as his own, once again, is the enforcement

power. In the Clean Water Act case, only the executive can collect a fine or
close a plant. Congress lacks this power. The legislature, of course, can use

oversight to ensure that the executive enforces the law, but actual enforcement
falls to the executive.

These examples demonstrate two points. First, they indicate that the nature
of power can be defined. Second, they reveal the tendency to characterize a
power as executive simply because the President exercises it today. Given the
importance of the modem presidency, this tendency is understandable, but it
confuses a useful institutional accommodation with a constitutional mandate.
The President too often is credited with powers-such as prosecutorial discretion and rulemaking-that Congress provides through discretionary grants.
The President does not have a claim to such grants simply because they are
longstanding. Likewise, the President's role in the legislative process should
not be overstated. Visions of the President as policymaker and as legislative
leader are historical accidents, not necessary parts of the constitutional design.
205. Indeed, Congress could, tomorrow, remove discretionary authority from independent agencies and the executive. Congress could pass legislation explicitly defining the actions the executive and
the agencies were to take regarding each problem facing our nation. Of course, such a result would
never occur. Congress would collapse within days of attempting this colossal management task. However, the fact that Congress would not begin such an effort, and could not succeed, does not represent a
constitutional prohibition on separation of powers grounds from attempting such a feat.
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The only legislative power the President derives from the Constitution is the

negative power of the veto. The President has no right to force Congress to
consider legislation he proposes,206 and Congress could simply refuse to seriously consider administration proposals.207 Indeed, presidential activity in the
legislative process was long avoided because it was viewed as an improper
impingement on Congress. Woodrow Wilson was the first President in one
hundred years to appear before Congress to promote his legislative agenda.208
The more recent developments-the New Deal, the administrative state, and
the emergence of presidential leadership-can lay claim only to the justification of expediency.
2. Passing power on.

As indicated by the discussion above, power analysis recognizes that the
executive and independent agencies both exercise legislative power. Although
some commentators may find this conclusion problematic, power analysis finds
such delegations relatively untroubling. Article I specifies only that no other
branch of government possesses the right to legislate as part of the initial grant
of power. In other words, only Congress may legislate as it pleases, subject of
course, to the substantive proscriptions of the Constitution and the Bill of
Rights. Many commentators go one step further and argue that no other branch
may exercise any legislative power; however, this extrapolation is not based on
any direct constitutional provisions. Indeed, if the power to legislate really
entails the ability to create policy, then that power also must enable Congress to
create a policy transferring legislative power to others. The only obstacle to
such a transfer would arise if the Constitution expressly prohibited such delegations, which it does not.

This idea reflects the notion of legislation as a process.209 The legislature,
the body charged with creating the laws, can structure the process of legislating
to promote the most effective delineation of the laws. As long as those structural requirements are set forth in an initial statutory statement satisfying the
Article I presentment and bicamerialism requirements, the legislation as a process concept supports delegation to other authorities. Edward Rubin explains:
[In Chadha,] the Court insisted that legislation be created at a single moment,
according to the precise specifications that appear in article I, but it provides no
explanation for the studied artificiality of this approach. The congressional
committees exercising legislative vetoes were not doing so on the basis of their
own authority. They had been authorized by statutes duly enacted by both
houses and approved by the President. These were modem statutes, however,
that were being formulated over a period of time, rather than in a single moment of enactment. At the time of enactment, the legislature looked forward to
206. The Constitution does state that the President "shall from time to time give to the Congress
Information of the State of the Union, and recommend to their Consideration such Measures as he shall
judge necessary and expedient," U.S. CONST. art. II, ? 3, but the Constitution imposes no duty on Congress to pay any attention.

207. See text accompanying note 173 supra.
208. SUNDQUIST, supra note 87, at 131.
209. Rubin, supra note 135, at 422.
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the continuing reformulation of the statute throug

islative committees and the implementation agency
as an official recognition of the temporally extend
tion. Why should the congressional committees tha
informally through oversight and monitoring not p
cising legislative vetoes? Formal participation of this

statute and thus beyond the bounds of legislative po
process by which the statute itself is created over

This view of legislation ultimately means that th
tive authority. The first, what might be called "pure" legislative authority, is
the ability to create a new policy without constraint; only Congress possesses
this power. The second form of legislative authority is "contingent" authority

because the institution exercising this power depends upon a grant of authority
from a body exercising pure legislative authority. In this view, Congress not

only has the exclusive power to legislate, it also has the ability to structure the
exercise of that power.
This distinction between varieties of legislative power provides guidance
for avoiding the most troubling separation of powers results. It counsels that

the most problematic intermixing will occur where pure legislative power
comes together with executive power. After all, the classic separation of pow-

ers concern was the joining of executive and legislative functions, allowing one
institution to pick, legislate, and then enforce a particular result. Hence, the
notion arose that executive and legislative functions should remain separate.
However, this intermixing of powers is of substantially less concern when

the legislative power involved is contingent. In that case, the institution exer-

cising contingent legislative authority may only exercise that authority consistent with its initial grant. Furthermore, given its contingent nature, abuse of
authority may lead to its loss. Thus, power analysis would allow the mixing of
contingent legislative authority with executive authority, but not the mixing of
pure legislative authority with executive authority.21'
B. Applications

The principles discussed above provide rather clear hints regarding the re
olution of various issues in separation of powers jurisprudence. As is true today, the concept of nondelegation would have very little meaning, but for a
rather different reason. The nondelegation concept arose as a way to prevent
the legislature from delegating legislative power to the agencies and the executive: By forcing Congress to elucidate specific mandates, the courts could limit
the executive and the agencies to nonlegislative functions. Nondelegation has
little relevance under power analysis because this theory acknowledges both
210. Id. at 424.

211. Although a result that goes further and separates all legislative and executive authority
seem appealing, that option is primarily theoretical. Once a government moves beyond the perfor
of extremely simple tasks, the executing agent begins to acquire some discretion in its own actions

discretion-in almost all its forms-constitutes legislative action. As a result, complete separat

legislative and executive functions is a practical impossibility.
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that the executive and independent agencies exercise legislative power and that
Congress has the authority to delegate such powers to them. All that is left of
the nondelegation doctrine under power analysis is a basic requirement of clarity to the delegatees. In other words, "do good things" would still not be an
acceptable delegation. Congress would have to specify the limits of agency
activity-for instance, regulation of cable, but not broadcast, television.
Regarding independent agencies, the crucial question is not whether agen-

cies may exist, but whether they may perform certain functions. Because Congress can structure the legislative process as it chooses, Congress may decide to

delegate legislative functions to agents operating totally outside the traditional
three branch structure, rather than to the executive. The legislative power cer-

tainly encompasses an ability to create these independent institutions;212 the
power analysis view of legislation as a process provides the rationale for allowing those bodies to exercise legislative functions. The one limitation is that
Congress may not create agents exercising legislative authority that are both
beholden to Congress and capable of exercising executive authority.213 This
result should be avoided because pure legislative power and executive power

would be brought together. Thus, the "independent" aspect of an independent
agency necessarily means only independence from Congress.
Independent agencies exercising executive power present a somewhat more

difficult situation. Congress, it should be remembered, may take back the

power granted to independent agencies at any time by abolishing contingent
grants of legislative authority. And, it may do so even without presidential
assent, by amassing enough votes to override a presidential veto. In contrast,
the President seems to lack the power to revoke grants of executive power

because Congress may refuse to pass the necessary legislation. This apparent
dichotomy raises the question of whether executive power really may be
granted to the agencies because those grants may not be made on a contingent
basis. If the President cannot take the power back, maybe such power should
not be delegatable at all.
The ramifications of this dichotomy are overstated. Both Congress and the

President may resort to the legislative process to rein in previous grants of

authority; however, Congress has a structural advantage in any such attempt. A
sufficiently united Congress may override presidential opposition while the

President cannot pass legislation over congressional objection. The dichotomy
thus reflects not a problem with power analysis but a basic feature of our Constitution. The constitutional framework provides for the resolution of institutional conflicts over legislation by granting a substantial majority of Congress
the power to overrule a presidential position. Given this constitutional prefer212. Indeed, Congress has possessed power to delegate legislative power to agents outside the

three branch structure for some time. See Tribe, supra note 86, at 13-14 (noting that Congress delegates
authority to states and private individuals).
213. Congress does have limited executive-type functions. For example, Congress can subpoena
witnesses and hold a witness in contempt. In addition, the congressional police force patrols the Capitol

grounds. Without too much intellectual dissonance, these functions may be viewed as merely incidental
to Congress' legislative functions. See Bowsher v. Synar, 478 U.S. 714, 753-54 (1986) (Stevens, J.,
concurring); Krent, supra note 6, at 1276 n.99.
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ence for legislative decisionmaking, the superior cong
grants of authority comes as no surprise. This result

tive power cannot be delegated, but simply that th

paratively more difficulty revoking grants of delegat
Another change under a power analysis framework

congressional oversight possibilities. Most importan
would gain new life. Where legislative power has b

can, but need not, maintain the final word over its de

such as the veto are fully consistent with Congress
lawmaking. The veto allows Congress to say to the

"no, that is not what we meant, try again" regarding

dertaken pursuant to statute. The veto, however, prov

authority to go beyond the mandates of the legislatio

simply allows Congress to oversee agency activity

dates passed by Congress and signed by the President.

Finally, under power analysis, Congress could delega

to a lesser part of itself. Bowsher, correctly view

Bowsher, the Comptroller General defined the extent

performance by the President. Power analysis char
legislative activity because Congress could have ta
other words, Congress, through either the Comp
Gramm-Rudman, or a legislative enactment passed

tional procedures, could order the President to reduce

ident, however, could execute the policy because th
the actual expenditures.

Thus, Stevens and Marshall were correct, at least in
the Comptroller exercised legislative functions.216 Bu

a lesser part of Congress make determinations bin
viewed as a contingent legislative enactment, howe
troubling than delegation to independent agencies,

utes restricted the ambit of both the Comptroller's an
cies' authority, making their delegated powers conting

the Comptroller may have been controlled by Congres

the independent agencies, had no actual enforcemen
tion of power in the Comptroller's office was muc

214. I must confess that this analysis may not ultimately resolve
carrying out executive functions. Congress' ability to create entities o
executive functions is clearly problematic. There remains a persuasiv
cies are unconstitutional to the extent that they exercise what are de

215. See text accompanying notes 105-107 & 209-210 supra.
supra.

216. Bowsher, 478 U.S. at 736 (Stevens, J., concurring); see tex

217. Bowsher, 478 U.S. at 757 (Stevens, J., concurring) (concluding that because the Comptroller
General makes "policy determinations that will bind the Nation," those determinations must pass the full
legislative process).
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separation of powers perspective than was the concentration of power in independent agencies.218
C. Responding to Criticisms

The framework sketched here certainly is not without its difficulties. This
section will attempt to, if not resolve, at least minimize some of those

problems. The first two potential criticisms of power analysis are interrelated

and deal with congressional delegations to independent agencies and the executive. Power analysis clearly validates a rather expansive view of delegatable

authority. Congress could, therefore, hand over broad rulemaking authority to
independent agencies or to the executive. This problem is made worse by a

second difficulty: The institutions exercising this delegated legislative authority possess executive power as well. At a minimum, this combination creates a

separation of powers problem because executive and legislative functions
would be joined. But several other more unpleasant situations come to mind.

On the one hand, Congress might try to avoid accountability by giving all difficult decisions to the agencies and/or the executive, while leaving them virtually
no guidance regarding their rulemaking. Alternatively, Congress, desiring to
hobble the presidency, could place most rulemaking power in the hands of independent agencies, thereby minimizing the role of the executive.
Power analysis does not promise to entirely avoid these difficulties. One

price of the consistent separation of powers analysis undertaken by this note is
the potential for abuse by agencies exercising broadly delegated powers.
Achieving another result would require either prohibiting all delegation of legislative authority by narrowly reading Article I to allow only Congress to exer-

cise legislative power, or preserving the fiction that agency rulemaking is not
legislative. The latter reading, as discussed earlier at some length, cannot avoid
internal contradiction.219 The former would be impractical even for a govern-

ment far less complex than our own. Only an executive truly restricted to acting as a magistrate could fulfill the vision of no legislative delegation. But the
temptation to create ever-larger "exceptions" to such a restriction would
218. Laurence Tribe considers and rejects two other potential objections to allowing Congress to
delegate to a lesser part of itself. See Tribe, supra note 86, at 10-15. First, decisions resulting from

delegations to constituent parts may appear objectionable because they are not subject to judicial review.
Id. at 11. But many other similar determinations are nonreviewable, including agency actions favorable
to a party. Id. at 12. Second, the "no delegation to constituent parts" view could rest on the premise that
exercising such authority makes congressional officials officers of the United States. Id. at 12-13. In
that case, Congress could not constitutionally exercise the authority because Article II gives the President the power to appoint officers of the United States. Id. Tribe, however, rejects this argument:
Neither is there, nor could there be, any general principle that anyone to whom a federal
statute delegates a significant decisionmaking role on which the rights or duties of persons
outside Congress may depend becomes, by virtue of such delegation, an "Officer of the United
States" within the meaning of the Appointments Clause and the Incompatibility Clause. If
such a principle existed, then Congress could not "confer upon the States"-which are surely
not United States "Officers"-"an ability to restrict the flow of interstate commerce that they
would not otherwise enjoy."

Id. at 13-14 (quoting Lewis v. BT Inv. Managers, Inc., 447 U.S. 27, 44 (1980)) (footnote omitted).
219. See text accompanying notes 129-132 supra.
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quickly lead to a situation where the idea of the
mere pretense.

It is important to remember that these delegation problems exist under both
power analysis and current law. Today, the agencies exercise executive and
legislative powers. The only difference is that current jurisprudence pretends
that rulemaking functions are not legislative. Broad delegations are prevalent
today as well, and it is difficult to imagine that courts would challenge those
delegations no matter how broad they became. Finally, various Supreme Court
decisions have validated the existence of independent agencies, even if the reasoning of those opinions leaves much to be desired. Thus, the same dangers
posed by power analysis-broad delegations to agencies and the use of those
agencies to hobble the presidency-could arise today.
Power analysis offers significant improvements over current jurisprudence,
though. First, power analysis is more honest. It recognizes and accepts certain
types of legislative delegations, particularly contingent delegations, to institutions exercising executive power. As a result, power analysis establishes a
standard for the type of power concentrations that should generate the most

concern. This standard maintains the core principles of separation of powers
by mandating that pure legislative power and executive power never be joined
in the same institution. Current caselaw cannot, and does not, set such a standard, because the cases pretend that no combinations of executive and legislative power currently exist when, in fact, the executive and the independent
agencies today exercise both executive and contingent legislative powers. As
long as this fiction is maintained, there is always a danger that it will be ex-

panded to include even more worrisome combinations. Second, power analysis
allows improved oversight of the manner in which delegated power is exercised

by reinstating the legislative veto. This ensures that Congress will be able to
carefully monitor and also check overreaching by those exercising delegated
powers.220 Finally, as is the case today, the delegated authority would still be
bounded by statute and could ultimately be revoked. Thus, the checks remain.
The only question is whether or not they would be used. This situation is really
no different than many we already contemplate. We could postulate situations

such as a President's failure to use the veto power or a Senate committed to
passing bills offered by the House without amendment or modification.
Neither of these results is unconstitutional. They are, however, bad results.
Still, these possibilities suggest that the nature of checks in our governing system depends as much upon the willingness of the branches to use the checks

they possess as upon the existence of the checks themselves.22'
220. Bernard Schwartz, The Legislative Veto and the Constitution-A Reexamination, 46 GEO.
WASH. L. REV. 351, 353-64, 373-75 (1978); West & Cooper, supra note 143, at 299-303. See generally
ARTHUR MAASS, CONGRESS AND THE COMMON GOOD (1983) (discussing the unique capabilities of Congress regarding, among other things, administrative oversight).
221. This realization is at the heart of Madison's famous statement in Federalist 51:
Ambition must be made to counteract ambition. The interest of the man must be connected
with the constitutional rights of the place. It may be a reflection on human nature that such
devices should be necessary to control the abuses of government. But what is government
itself but the greatest of all reflections on human nature? If men were angels, no government
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A third criticism of power analysis involves
gate to a lesser part of itself, which is prohibited by current caselaw. This
result troubles those who fear that Congress may delegate significant rulemaking power in an initial authorizing statute to lesser parts of itself as a means of

avoiding the President's veto power. Such delegations simply should not be a
cause for constitutional alarm. Independent agencies-with little accountability to the executive while at the same time exercising executive powers-re-

ceive the same types of delegations all the time. From a separation of powers
perspective, giving that power to Congress simply enables more detailed
rulemaking within the bounds of the authorizing statute. Congress still will not
gain the executive powers independent agencies already possess.
What really drives this complaint is not so much a separation of powers
concern as a lack of faith in Congress. However, it remains far from clear that
Congress is any more susceptible to the pressures leading to poor rulemaking
than are the executive branch and the independent agencies. That question, of
course, is one for another time. Here, it suffices to ask whether we really find
the creation of thousands of pages of telecommunications regulations by
unelected, unaccountable FCC regulators222 and statutes giving private individuals significant authority to choose regulatory outcomes for themselves223 less
troubling than the same powers placed in the hands of our elected
representatives.

Fourth, power analysis could be criticized for offering little protection
legislative aggrandizement. After all, power analysis does advance a rather
expansive notion of legislative power-a notion of special concern if the legislature should be uniquely feared. Several answers to this concern suggest
themselves. First, reference to the Founders' fear of the legislature are somewhat overstated. Although the Founders were concerned with legislative aggrandizement, they feared both the legislative and the executive branches.
Indeed, the growth of the presidency would probably cause the Founders to
reconsider the executive institution they created. Any careful evaluation of the
reasons for their fear of the legislature aptly illustrates this point. The Founders
feared the legislature because it was close to the people and subject to their
whims;224 because it was the largest branch and therefore the most involved in

the lives of the people;225 and because legislative officials would be the best
would be necessary. If angels were to govern men, neither external nor internal controls on
government would be necessary. In framing a government which is to be administered by
men over men, the great difficulty lies in this: you must first enable the government to control
the governed; and in the next place oblige it to control itself.

THE FEDERALIST No. 51, at 322 (James Madison) (Clinton Rossiter ed., 1961). Such an understanding
grounds power analysis as much as any other conception of separation of powers.
222. See 47 C.F.R. ?? 0.1-216.2 (1992).

223. See Tribe, supra note 86, at 13-14 (discussing instances where Congress delegated auth
to approve regulations to affected farmers and producers).

224. See THiE FEDERALIST No. 71, at 433 (Alexander Hamilton) (Clinton Rossiter ed., 1961). Th
fear was especially evident regarding the House of Representatives. See THE FEDERALIST No. 57 (
Madison).

225. See THE FEDERALIST No. 49, at 316 (James Madison) (Clinton Rossiter ed., 1961).
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known of the nation's political actors.226 In each case, a powerful argument
can be made that these points apply equally, or even more so, to the presidency
today. While we may debate whether the President or Congress is more responsive to popular pressure, the executive branch as represented by the federal

bureaucracy is clearly larger and more closely intertwined with the lives of the
people, and the President (as well as some members of the cabinet) enjoys
higher name recognition than most voters' own Senators and Representative.
These issues may prompt reevaluation of the danger posed by Congress.227
More importantly, even with power analysis, the structural protections remain. The Constitution grants some powers to the government, but denies

others to it completely. The provisions governing ex post facto laws and bills
of attainder represent two such restrictions.228 Similarly, the explicit structural
effects contemplated by the document remain intact. Initial legislative enactments must still meet bicameralism and presentment requirements; the presidential veto remains, too.

Finally, power analysis restores an important equilibrium in inter-govern-

mental relations by returning a measure of flexibility to Congress. Chadha and
Bowsher robbed Congress of much of its ability to structure an administrative
process in which the President plays an increasingly significant role.229 Eliminating those restrictions and righting this balance can only revitalize perhaps

the most important separation of powers protection of all: inter-governmental

political struggle.230 The history of separation of powers is one of political
conflict among the branches. As one branch gains, it shapes the agenda to
favor its own ends.231 Politics rules. Nevertheless, this history also reveals
frequent shifts in institutional dominance.232 The imperial presidency of the
late 1960s was followed by the expansion of congressional power in the 1970s
and then a return to a more powerful and assertive executive under President
Reagan. History, therefore, suggests that the other branch will ultimately reassert itself:

226. Id.

227. The argument that Congress is denied a power because the legislature is the most dangero
branch is often a convenient tool for those who actually want to expand the powers of the preside
But, even if the Founders did fear the legislature more, surely their solution was not to place in t
executive branch the powers they were so concerned about the legislature exercising.
228. U.S. CONST. art. I, ? 9, cl. 3.
229. See note 137 supra.

230. Professor Jesse Choper even contends that removing the judiciary from the arena entirely
would have little effect on outcomes. After examining a number of examples he concludes, "in thos
cases in which one of the political branches has itself challenged the constitutional authority of the o
or, as is more often true, defended its own-adoption of the Separation Proposal would change virtu
no result thus far reached by the Supreme Court." JESSE H. CHOPER, JUDICIAL REVIEW AND THE
TIONAL POLMCAL PROCESS: A FUNCTIONAL RECONSIDERATION OF THE ROLE OF THE SUPREME COU
377 (1980).

231. See Paul Gewirtz, Realism in Separation of Powers Thinking, 30 WM. & MARY L. REV. 343,
346 (1989) ("A strong President with a broad mandate will generally be able to shape the national
agenda and forge policy. A strong and politically aroused Congress, particularly with a weak President,
will generally be able to work its will.").
232. See SUNDQUIST, supra note 87, at 15-36.
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Ambiguities in the Constitution permit one branch to infringe upon another.
Generally this encroachment consists of brief raids in and out of the neutral
zone. But at some point, after passing beyond a threshold of common sense
and prudence, aggressive actions become counterproductive. They trigger
revolts, leading to the recapture of ground taken not only in the most recent

assault but in earlier offenses as well. It is not true that "let one occupant of
the presidency exercise an additional power, and the advantage thus acquired is
never abandoned." Consider what happened with impoundment, the pocket

veto, reorganization authority, and executive privilege. Power distorted the

judgment of the wielder. The moth circled too near the flame.233

A separation of powers jurisprudence based on meaningful standards that facilitate, rather than impede, the ability of the branches to check one another can
only improve our current situation.

233. Louis FISHER, CONSTITUTIONAL CoNFLIcTs BETWEEN CONGRESS AND THE PRESIDENT 285
(3d ed. 1991) (footnote omitted).
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